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U.S. Customs Service 
Treasury Decisions 


(T.D. 01-20) 
FOREIGN CURRENCIES 
DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR FEBRUARY 2001 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are pub- 
lished for the information and use of Customs officers and other con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 CRF 
159, Subpart C). 


Holiday(s): February 19, 2001. 
Austria schilling: 


February 1, 2001 $0.068196 
February 2, 2001 .068000 
February 3, 2001 .068000 
February .068000 
February 5 

February ( 
February 
February § .066743 
February § .066346 
February 10, 2001 .067346 
February 11, 2001 .067346 
February 12, : ; .067491 
February 13, 2001 .066888 
February 14, 2001 .066837 
February 15, 2001 .065820 
February 16, 2001 .066583 
February 17, 2001 .066583 
February 18, 2001 .066583 
February 19, .066583 
February 20, .066103 
February 21, 20( .065965 
February 22, .065907 
February 23, 2001 .066096 
February 24, 2001 .066096 
February 25, .066096 
February 26, .066081 
February 27, < .066336 
February 28, 200 .066946 


, 2001 .067615 
, 2001 .067811 


) 
3 
i 
) .068276 
) 
7 
Q 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Belgium franc: 


February 1, $0.023262 
February 2 .023195 
February 3 .023195 
February 4, 2 .023195 
February 5 .023290 
February 6, 2 .023064 
February 7, ‘ .023131 
February 8, ‘ .022767 
February 9, 20( .022972 
February 10, 2001 .022972 
PUES RAR AERIEY MMe UEUHN 3 3 aces can raves ovens sk dus tulnqeaetecsasosbayeevercartutes .022972 
February 12, 200 .023022 
February 13, 20( .022816 
February 14, ‘ .022799 
February 15, ‘ .022452 
February 16, 20( .022712 
February 17, 022712 
February 18, 200 .022712 
February 19, 2 022712 
February 20; .022548 
February 21, .022501 
February 22, 200 .022481 
February 23, .022546 
February 24, 2 .022546 
February 25, ¢ .022546 
February 26, .022541 
February 27, .022628 
February 28, ‘ 


Finland markka: 


February 1, 2001 

February 2, 2001 

February 3, 

February 

February ! 

February 

February 7, : .156936 
February 8, ‘ .154464 
February 9, 2 .155860 
February 10, ‘ .155860 
February 11, 200 .155860 
February 12, ‘ .156196 
February 138, .154800 
February 14, 2 .154682 
February 15, ¢ .152328 
February 16, ‘ .154094 
February 17, ‘ .154094 
February 18, .154094 
February 19, ‘ .154094 
February 20, .152984 
February 21, 2 .152664 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Finland markka (continued): 


February 
February 
February 
February { 
February ‘ 
February ‘ 
February ‘ 


, 2001 $0.152530 
, 2001 .152967 
, 2001 .152967 
, 2001 .152967 
.152933 
.153522 
, 2001 .154935 


mNnNonwnry 


o~1M OP CO DO 


oN 


France franc: 


February 
February 
February 
February < 
February £ 
February 
February 
February 
February §$ 
February 
February 
February 
February 
February 14, 2001 .140207 
February 15, 2001 .138073 
February 16, 2001 .139674 
February 17, .139674 
February 18, 2001 .139674 
February 19, 2001 .139674 
February 20, .138668 
February 21, 2001 .138378 
February 22, 2001 .138256 
February 23, 2001 .138652 
February 24, 2001 .138652 
February 25, 2001 .138652 
February 26, .138622 
February 27, 2001 .139155 

.140436 


, 2001 $0.143058 
, 2001 .142647 
, 2001 .142647 
, 2001 .142647 
, 2001 .143226 
.141839 
PP CMIRM Moy icc cunsncer wines ceswasapicissso seats eee aateaeeeexeoneee’ .142250 
, 2001 .140009 
.141275 
.141275 
.141275 
2, 2001 .141579 
.140314 


Te CDN re 


“1D 9 


oO- 


fed fed peek feed 


Germany deutsche mark: 


February 1, $0.479796 
February 2, 2001 .478416 
February 3, 2001 .478416 
February 4, 2001 478416 
February 5, 20 .480359 
February 6, 2001 .475706 
February 7, 2001 .477086 
February 8, 2001 .469570 
February 9, 2001 .473814 
February 10, 2001 .473814 
February 11, 2001 .473814 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Germany deutsche mark (continued): 


February 12, ¢ $0.474837 
February 13, 200 .470593 
February 14, .470235 
February 15, 2 .463077 
February 16, 2 .468446 
February 17, 2C .468446 
February 18, ‘ .468446 
February 19, : .468446 
February 20, .465071 
February 21, < .464100 
February 22, ‘ .463691 
February 23, : \ .465020 
February 24, 20 .465020 
February 25, 2 .465020 
February 26, 200 .464918 
February 27, 2 .466707 
February 28, .471002 


Greece drachma: 


February 
February ‘ 
February < 


$0.002754 
.002746 
.002746 


February 5, £ 
February 
February 
February 8, ‘ 
February 9, ‘ 
February 10, < 
February 11, 
February 12, 2 
February 13, 2 .002701 
February 14, ‘ .002699 
February 15, 20 .002658 
February 16, : .002689 
February 17, 2 .002689 
February 18, ‘ .002689 
February 19, 20 .002689 
February 20, 2 .002669 
February 21, ‘ .002664 
February 22, 20 .002661 
February 23, .002669 
February 24, .002669 
February 25, < .002669 
February 26, ‘ .002669 
February 27, .002679 
February 28, .002703 


.002757 


1 
2 
3 
February 4, 2 .002746 
F ; 
6 
7 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Ireland pound: 


February 1, 2001 $1.191522 
February 2, 2001 .188094 
February 3, 2001 .188094 
February 4, 2001 .188094 
February 5, .192919 
February 6, 200: .181364 
February 7, ‘ .184793 
February 8, 2 .166127 
February 9, 20 .176666 
February 10, ‘ .176666 
February 11, : .176666 
February 12, 2 .179206 
February 138, ¢ .168667 
February 14, 2¢ .167778 
February 15, 2 .150002 
February 16, ‘ .163334 
February 17, 2 .163334 
February 18, ‘ .163334 
February 19, ‘ .163334 
February 20, : .154954 
February 21, 2( .152541 
February 22, : .151525 
February 28, : .154827 
February 24, 2 .154827 
February 25, 2 .154827 
February 26 .154573 
February 27, ‘ .159017 
February 28 .169683 


Italy lira: 


February 
February ‘ 
February 3, : 


$0.000485 
.000483 
.000483 


1 
2 
3 
February 4, 20( .000483 
5 


February 5, 20 .000485 
February 6, 200 .000481 
February 7, ‘ .000482 
February 8, 2 .000474 
February 9, ¢ .000479 
February 10, < .000479 
February 11, ‘ .000479 
February 12, < .000480 
February 18, ‘ .000475 
February 14, ¢ .000475 
February 15, 2 .000468 
February 16, ‘ .000473 
February 17, ; .000473 
February 18, ‘ .000473 
February 19 .000473 
February 20, 2001 .000470 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Italy lira (continued): 


February 21, 2001 $0.000469 
February 22, 2001 .000468 
February 23, 2001 .000470 
February 24, 2001 .000470 
February 25, 2001 .000470 
February 26, 2001 .000470 
February 27, 2001 .000471 
February 28, 2001 .000476 


Luxembourg franc: 


February 1, $0.023262 
BUCS RUPRR ENE OO Eta ez oSassne actus ce touwes daweseetoaseucecdatia ak cateccoseats .023195 
February 3, 2001 .023195 
February 4, 2001 .023195 
February 5, 2001 .023290 
February 6, 2001 .023064 
February 7, < .023131 
February 8, 2 .022767 
February 9, .022972 
February 10, 20 .022972 
February 11, ‘ .022972 
February 12, 2 .023022 
February 13, 200: .022816 
February 14, 2 .022799 
February 15, ‘ .022452 
February 16, ‘ .022712 
February 17, 200 .022712 
February 18, ‘ .022712 
February 19, : .022712 
February 20, 200 .022548 
February 21, .022501 
February 22, ‘ .022481 
February 23, .022546 
February 24, : .022546 
February 25, 20 .022546 
February 26, 200 .022541 
February 27, 2 .022628 
February 28, .022836 


Netherlands guilder: 


February 1, ‘ $0.425827 
February 2, ‘ .424602 
February 3, ‘ .424602 
February 4, .424602 
February 5, < .426327 
February 6, ‘ .422197 
February 7, : 423422 
February 8, ‘ .416752 
February 9, .420518 
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FOREIGN CuRRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


Netherlands guilder (continued): 


February 10, 2001 $0.420518 
February 11, ‘ .420518 
February 12, : .421426 
February 13, 2 .417659 
February 14, .417342 
February 15, ; .410989 
February 16, ‘ .415753 
February 17, ‘ 415753 
February 18, 200 .415753 
February 19, 20 .415753 
February 20, ‘ .412758 
February 21, ‘ .411896 
February 22, 20( 411533 
February 23, ‘ .412713 
February 24, ‘ .412713 
February 25, 20 .412713 
February 26, : .412622 
February 27, 200 .414211 
February 28, 20 .418022 


Portugal escudo: 


February 1, 2001 $0.004681 
February 2, 200 .004667 
February 3, .004667 
February 4, ‘ .004667 
5, 200 .004686 

r 6, 

fy 


5 


¢ 


February 
February .004654 
February 8, 2( .004581 
February 9, ‘ .004622 
February 10, 20 .004622 
February 11, ‘ .004622 
February 12, .004632 
February 13, : .004591 
February 14, 2 .004587 
February 15, : .004518 
February 16, 200 .004570 
February 17, 20 .004570 
February 18, 2( .004570 
February 19, : .004570 
February 20, 2 .004537 
February 21, 20( .004528 
February 22, < .004524 
February 23, 200 .004537 
February 24, 20 .004537 
February 25, 20 .004537 
February 26, 20( .004536 
February 27, 2 .004553 
February 28, 2 .004595 


February 
.004641 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
February 2001 (continued): 


South Korea won: 


February 1, 


February 
February 
February 
February 


2, 


3 
Oy, 4 


5, 


February 6, ‘ 


February 
February 
February 
February 


ase 
8, 


Ds 2 


10, : 


$0.000796 
.000800 
.000800 
.000800 
.000792 
.000794 
.000787 
.000789 
.000791 
.000791 


February 11, .000791 
February 12, .000791 
February 13, 20( .000796 
February 14, 2 .000798 
February 15, < .000805 
February 16, ‘ .000804 
February 17, ‘ .000804 
February 18, ‘ .000804 
February 19, .000804 
February 20, 2C .000810 
February 21, .000806 
February 22, 2 .000806 
February 23, 200 .000801 
February 24, 20 .000801 
February 25, 20( : .000801 
February 26, 2 .000802 
February 27, : .000800 
February 28, : .000797 


Spain peseta: 


February 1 $0.005640 
February 2 .005624 
February 3, ‘ .005624 
February 4, 20 .005624 
February 5, .005647 
February 6, 200 .005592 
February 7, 20 .005608 
February 8, 2 .005520 
February 9, 20 .005570 
February 10, ‘ .005570 
February 11, 200 .005570 
February 12, 2001 .005582 
February 13, 20 .005532 
February 14, ‘ .005528 
February 15, 20 .005443 
February 16, .005506 
February 17, .005506 
February 18, ‘ : .005506 
February 19, .005506 
February 20, .005467 
February 21, : .005455 
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Spain peseta (continued): 


February 


February 
February 


February 25, 


February 


February 
February 


99 « 


92 


“au, 


24. 


26 
97 


al, 


) 


28, 2 


2001 
2001 
2001 
2001 
2001 


AUER Dg datoiogtscassaadseeaeseivenesasaas 


001 


wan N.T. dollar: 


ebru; ur’ Vv 


F 
February : 
F 


February 3, 


ebruary 4, 
ebruary ! 
ebruary 
ebruary 
; a ery 

—— 9, 


yruary 


2001 
23001. 
2001 
2001 


5, 2001 
7, 2001 
3, 2001 


ruary 1‘ 


‘uary 
mune 


ruary 
uary 
ruary 


February 
February 
February 
February 
; 
I 
i 
t 


lary 


‘uary 
ruary 
February 


February 2 
February 2 


February 


EF 
EF 
F 
F 
Fe 
F 
a ruary 
Fe 
Ee 
Lp 
F 
F 
Fe 
i 


2001 


2001 


5, 2001 
>, 2001 


UNNNNND+ 


~] 


bo 


98 9 


9 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
Febuary 2001 (continued): 


$0.005451 
.005466 
.005466 
.005466 
.005465 
.005486 
.005537 


.030874 
.030960 
.030960 
.030960 
.030931 
.030989 
.030989 
.030989 
.030989 
.030989 
.030989 
.030969 
.030912 
.030941 
.030950 
030941 
.030941 
)30941 
030941 
.030960 
.030960 
030883 
.030864 
030864 
.030864 
30864 
30864 
30864 


Customs Information Exc rs range. 
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(T.D. 01-21) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR FEBRUARY 2001 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision *** for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of United States, 
conversion shall be at the following rates: 


Holiday(s): February 19, 2001. 


Australia dollar: 


February 14, $0.528200 
February 15, .524000 
February 16, ‘ .530500 
February 17, .530500 
February 18, .530500 
February 19, < .530500 
February 20, ‘ .522400 
February 21, 20 .523400 
February 22, .524600 
February 23, .521800 
February 24, .521800 
February 25, .521800 
February 26, 2 .521300 
February 27, .523600 
February 28, ‘ 524800 


Brazil real: 


February 22, $0.489237 
February 23, .488520 
February 24, 20 .488520 
February 25, 200 .488520 
February 28, .488639 


South Africa rand: 


February 8, 2001 $0.125196 


Sri Lanka rupee: 


MGMUUA TVs IMO Ee ccpoccle unas ko hse tee NA ihe, Bare ee $0.011062 
February 2, 2001 .011299 
February 3, 2001 .011299 
February 4, 2001 .011299 
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FOREIGN CURRENCIES—Variances from quarterly rates for February 2001 
(continued): 


Sri Lanka rupee (continued): 


February 5, $0.011299 
February 6, : .011455 
February 7, < .011429 
February 8, < .011429 
February 9, ‘ .011507 
February 10, 200 .011507 
February 11, ‘ : .011507 
February 13, 20 .011429 
February 14, ‘ .011494 
February 16, 2( .011494 
February 17, ‘ .011494 
February 18, < 011494 
February 2( .011494 
February 22, 20 .011494 
February 23, 2 .011494 
February 24, .011494 
February 25, 3 .011494 
February 27, ‘ .011494 
February 28, 2 .011494 


Sweden krona: 


February 21, 2( $0.100604 
February 22, 2 .100271 
February 23, 2( .100472 
February 24, 20( .100472 
February 25, 206 .100472 
February 26, 2 .100786 
Februz at, .100929 


Switzerland franc: 


February 15, 2001 $0.591017 
February 21, 2 591821 
February 22, 2 .591611 
February 23, 2 992242 
February 24, 200 092242 
February 25, 2 592242 
February 26, ‘ .591891 


RICHARD B. LAMAN, 
Chief, 








U.S. Customs Service 


February 28, 2001 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of 
sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN 


miiN. 


StTuart P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


PROPOSED MODIFICATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF CERTAIN KNIT TANK STYLED GARMENTS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification rul- 
ing letter and revocation of treatment relating to the classification of 
certain knit tank styled garments. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends 
to modify one ruling relating to the tariff classification, under the 
Harmonized Tariff Schedule of the United States (HTSUS), of certain 
knit tank styled garments. Similarly, Customs proposes to revoke 
any treatment previously accorded by it to substantially identical 
merchandise. Comments are invited on the correctness of the in- 
tended actions. 


DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Submitted comments may be inspected at the same location during 
regular business hours. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 


14 
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and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, this notice sdviaes interested 
parties that Customs intends to modify one ruling relating to the 
tariff classification of certain knit tank styled garments. Although in 
this notice Customs is specifically referring to one New York Ruling 
Letter (NY), this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been found. 
Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the merchandise subject to this notice, should ad- 
vise Customs during this notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930 (19 U.S.C.1625 (c)(2)), as amended by 
section 623 of Title VI, Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical merchan- 
dise. bees treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel dealin a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the HTSUS. Any person involved with substantially iden- 
tical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
merchandise or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY B86925, dated July 11, 1997, certain knit tank styled gar- 
ments were classified under subheading 6109.10.0037, HTSUS, which 
provides for inter alia women’s underwear tank tops. NY B86925 is 
set forth as “Attachment A” to this document. 

Customs has determined that certain knit tank styled garments 
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are classifiable under subheading 6109.10.0060, HTSUS, which pro- 
vides for women’s knit tank tops. Proposed HQ 962021 revoking NY 
B86925 is set forth as “Attachment B” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
B86925, as appropriate, and any other ruling not specifically identi- 
fied to reflect the proper classification of the merchandise pursuant 
to the analysis set forth in proposed HQ 962021, supra. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. Before taking this action, consideration will be given to any 
written comments timely received. 

Please note that Attachment B was inadvertently published in the 
Customs BULLETIN of February 14, 2001, Vol. 35, No. 7, without the 
instant notice and did not have the effect of a final modification letter. 


Dated: February 22, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


July 11, 1997 

CLA-2-61:RR:NC:TA:354 B86925 

Category: Classification 

Tariff No. 6108.21.0010; 6109.10.0037; 9802.00.8065 


Ms. Maureen E. Gray 

BarRTHCO TRADE CONSULTANTS, INC. 
7575 Holstein Avenue 
Philadelphia, Pennsylvania 19153 


Re: The tariff classification and country of origin marking of ladies underwear 
made from Canadian fabric which is cut into component parts in the U.S. and 
assembled in the Dominican Republic. 


Dear Ms. Gray: 

In your letter dated June 20, 1997, filed on behalf of Alpha Mills, you requested 
a classification and country of origin marking ruling. The provided samples will be 
returned as per your request. 

Four samples of ladies underwear constructed of a fine gauge knitted 95% 
cotton 5% spandex fabric were submitted for review. Style 003621 consists of a 
undershirt and matching bikini panties in a solid white color. The undershirt 
features a scoop neckline and back with elasticized trim, elasticized spaghetti 
straps, and a hemmed bottom. The bikini panty features an elasticized waistband 
and leg openings. 
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Style 003671 consists of a undershirt and matching boy cut panty brief in a 


striped pattern. With the exception of the striped pattern fabric, this undershirt is 
identical to the st; 3621 undershirt. The boy cut panty brief features an elas- 
ticized waistband and leg openings. 


[The applicable subheading for the style 003621 and 003671 panties will be 
6108.21.0010, Harmonized Tariff Schedule of the United States (HTS), which pro 
vides for Women’s or girls’ slips, petticoats, briefs, panties, nightdresses, pajamas 

bathrobes, dressing gowns and similar articles, knitted or crocheted: 


tton: women’s. The duty rate will be 8 percent ad valorem. 


» subheading for the style 003621 and 003671 undershirts will be 


HTS, which provides for T-shirts, singlets, tank tops and similar 
> crocheted: of cotton . .. Women’s or girls’: underwear. The 
duty rate will be 19.6 percent ad valorem. 
Styles 003621 and 003671 fall within textile category designation 352 
upon international textile trade 


are subject and the requirement of a visa. 


parts. If 


} 


The designated textile : apparel categories may be subdivided into 
juota requirements able to the subject merchandise may be 
| internatior1 bilateral agreements 


ns and chan; To obtain the most 
suggest tl you check, close to the time of 
m Current Import Quotas (Restraint Levels), an 
ustoms Service, which is available for inspection at 
Ooms 


your request, the importer intends to import Canadian fabric into 
the United States where it will be cut into component parts. The component parts 
will be forwarded to the Dominican Republic for assembly into the underwear 
sets. 1ce assembled, the sets will be imported into the United States. You have 


+ th ++ | ly +t 1 ,Y¥ sy _ hi 2-1] . 1 —_ — 
inquired about the articies eligibility pursuant t& bilateral textile agreements for 


entry under the Special Access Program in connection with the Committee for 
Implementation of Textile Agreements (CITA) under 9802.00.8015. To qualify for 


the Special Access Program, all fabric components, with the exception of findings, 
trimming nd « in ela strips not exceeding 25 percent of the cost of the 
component the assembled product, must be U.S. formed and cut. The Cana- 


igin fabric of the tant shipment imported into the U.S., would not qualify 
er 9802.0( 15. Additional information and requests for “The Guide to the 


ala 


I 
ind 
una 


Caribbean Basin tiative” may be directed to U.S. C ms Service CBI/Andean 
Help Desk, P.O. Box 52-3215, Miami, Florida 33152-3215, telephone (305) 869- 
2804 or 2815. 

Howe ‘ifecti July 1, 1996, under the new rules ‘igin, as set forth in 
section 102 , Customs Regulations (19 C.F.R. §102.210), foreign fabric which is 
cut into components in the United States does not become a product of the United 
States because the cutting to size or shape no fers origin. But the new 
textile rules al the duty exemption previously accorded these goods under 
9802.00.80 to continue 

Section 10.25 of the Customs Regulations which implements the duty allowance 
provided under section 334(b)(4)(A) for textile components cut in the U.S. from 

Customs stated: 
1), where goods are assembled abroad from compo- 
the United States from foreign fabric (even though under section 
cut components are not products of the United States and the 
ing country is the country of origin), the assembled goods, when 


imported into the United States, will continue to receive the same duty treat- 


i 
ment presently accorded to such goods under subheading 9802.00.80, 


HTSUS...section 334(b)(4) serves to preserve a tariff treatment that 

wise would no longer be available under the section 334 origin 
rules...Therefore, Customs will allow entry of goods assembled abroad from 
textile components cut to shape from foreign fabric in the U.S. to be made 
under subheading 9802.00.8065, but only for the purpose of calculating the 
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duty allowance under this subheading. Customs will treat these textile com- 
ponents as if they were U.S. fabricated components. 

The allowance of entry under subheading 9802.00.80 should not be interpreted 
as a determination of the country of origin of these cut components. The determi- 
nation of the country of origin of textile components cut in the U.S. from foreign 
fabric will be made under a general application of the section 334 rules of origin. 

Accordingly, the instant shipment will be eligible for a partial duty allowance 
under subheading 9802.00.80 pursuant to section 10.25, but the country of origin 
of the shipment, for quota, marking and other general origin purposes will be the 
Dominican Republic, the country where the components are assembled. 

The marking statute (19 U.S.C. 1304) requires articles of foreign origin im- 
ported into the U.S. to be marked to indicate the name of the country of origin of 
the article. In your letter, you suggested the following markings for the under- 
wear: “Assembled in Dominican Republic” or “Made in Dominican Republic”. 
Either of the aforementioned statements would be appropriate markings. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Brian 
Burtnik at 212-466-5880. 


Paut K. SCHWARTZ, 
Chief, Textiles & Apparel Branch, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


CLA-2 RR:CR:TE 962021 SS 
Category: Classification 
Tariff No. 6109.10.0060 


Gali Cumins, Esquire 

SHARRETTS, PALEY, CARTER & BLAUVELT, P.C. 
67 Broad Street 

New York, NY 10004 


Re: Request for Reconsideration of New York Rulings B88682 and C82136; Tank 
Styled Garments; Women’s Cotton Knit Tank Tops, Subheading 6109.10.0060, 
HTSUSA; Not Underwear; Not Subheading 6109.10.0037, HTSUSA; Modifica- 
tion of NY B86925. 


Dear Ms. CumIns: 

This is in response to your letter dated July 6, 1998, on behalf of your client, 
Ariela-Alpha International LLC and its sister companies, requesting reconsidera- 
tion of New York Ruling Letter (NY) B88682, dated September 4, 1997, and NY 
C82136, dated December 18, 1997, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of three styles of 
women’s cotton knit tank styled garments. Physical samples of the three gar- 
ments were provided with the request for reconsideration. 

A meeting at Customs Headquarters was held with counsel anda representa- 
tive of the importer on March 9, 2000. Additional submissions, dated April 17, 2000, 
and June 19, 2000, were submitted. Additional samples were received in connec- 
tion with the June 19, 2000, submission. 

This letter is to inform you that after review of those rulings, it has been 
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determined that the classification of the garments in subheading 6109.10.0060, 
HTSUSA, is correct. Classification of the garments under subheading 6109.10.0037, 
HTSUSA, is incorrect. As such, NY B86925, dated July 11, 1997, is modified 
pursuant to the analysis that follows below. 


Facts: 


The three garments which are the subject of this request are identified by the 
importer as Style 003621, Style 003670 and Style 003671. All three styles have a 
coordinating panty. The classification of the panty is not at issue. 

Style 003621 is a white tank styled garment constructed of 95 percent cotton 
and 5 percent spandex jersey knit fabric. The garment features elasticized satin 
trim on the U-shaped front and rear necklines and elasticized adjustable shoulder 
straps. The bottom of the garment is hemmed. 

Style 003670 is a tank styled garment constructed of 100 percent cotton knit 
fabric. The white garment features a brightly printed horizontal rainbow across 
the bust area, elasticized satin trim on the U-shaped front and rear necklines and 
elasticized adjustable shoulder straps. The bottom of the garment is hemmed. 

Style 003671 is a tank styled garment constructed of 95 percent cotton 5 percent 
spandex jersey knit fabric. The pink striped garment features elasticized satin 
trim on the U-shaped front and rear necklines that extend to form shoulder 
straps. The bottom of the garment is hemmed. 

In NY B86925, dated. July 11, 1997, styles 003621 and 003671 were classified as 
underwear under subheading 6109.10.0037, HTSUSA. However, in NY B88682, 
dated September 4, 1997, style 03621 was re-classified as a tank top under sub- 
heading 6109.10.0060, HTSUSA. Furthermore, in NY C81236, dated December 
18, 1997, style 003671 was re-classified and style 003670 was classified as tank tops 
under subheading 6109.10.0060, HTSUSA. 

The importer asserts that all three tank styled garments should be classified as 
underwear under subheading 6109.10.0037, HTSUSA. The importer submits that 


the physical characteristics of the garments, the environment of sale, advertising 
and marketing material, recognition in the trade of virtually identical merchan- 
dise and documents incidental to purchase and sale support the contention that 
the garments are underwear. 


] 7 . 
LSSUE, 


Whether the three tank styled garments are classifiable as underwear under 
subheading 6109.10.0037, HTSUSA, or as tank tops under subheading 6109.10.0060, 
HTSUSA? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the headings and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. GRI 6 requires that the classification of goods in the 
subheadings of headings shall be determined according to the terms of those 
subheadings, and any related subheading notes and, mutatis mutandis, to the 
GRIs. This matter is governed primarily by GRI 6, in that the choice in classifica- 
tion is between two subheadings. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

There is no disagreement as to the classification of the subject merchandise at 
the 8-digit level. Subheading 6109.10.00, HTSUSA, provides for “T-shirts, singlets, 
tank tops and similar garments, knitted or crocheted: of cotton.” The sole issue in 
this case is whether the merchandise is classified under subheading 6109.10.0037, 
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HTSUSA, or 6109.10.0060, HTSUSA. Subheading 6109.10.0037, HTSUSA, pro- 
vides for women’s underwear. Subheading 6109.10.0060 provides for women’s 
non-underwear tank tops. Thus, the crux of the question in this case is whether or 
not the garments are underwear or outerwear. 

Neither the chapter notes nor the EN shed light upon the difference between 
underwear tank tops and outerwear tank tops. Furthermore, as the term “tank 
top” is neither defined in the legal notes to the HTSUSA nor in the corresponding 
EN, we look to the Guidelines for the Reporting of Imported Products in Various 
Textile and Apparel Categories, CIE 13/88 (1988) (“Guidelines”) for assistance. 
The Guidelines reference to the term “tank top” describes a garment which is: 


sleeveless with oversized armholes, with or without a significant drop 
below the arm. The front and the back may have a round, V, U, scoop, boat, 
square or other shaped neck which must be below the nape of the neck. The 
body of the garment is supported by straps not over two inches in width 
reaching over the shoulder. The straps must be attached to the garment and 
not be easily detachable. Bottom hems may be straight or curved, side- 
vented, or of any other type normally found on a blouse or shirt, including 
blouson or drawstring waists or an elastic bottom. The following features 
would preclude a garment from consideration as a tank top: 


) pockets, real or simulated, other than breast pockets; 
) any belt treatment including simple loops; 


1 
2 


any type of front or back neck opening (zipper, button, or 


The garments at issue are sleeveless, feature an U-shaped neck below the nape 
of the neck, are supported by attached straps not over two inches in width, and are 
hemmed at the bottom. Furthermore, the garments at issue do not have any 
features which would preclude their classification as tank tops 

The term “underwear” is also not defined by the HTSUSA or EN. 
lines define “underwear” as follows: 


The term “underwear” refers to garments which are ordinarily worn under 
other garments and are not exposed to view when the wearer is convention 
ally dressed for appearance in public, indoors or out-of-doors. Whether or not 
a garment is worn next to the body of the wearer is not a determinant; babies’ 
diapers, for example, are so worn, as are bathing suits. Neither of these 
garments are customarily worn under other garments, and they are not 


underweal 


It should be noted that in distinguishing underwear, it is generally < 
that sleeveless tops with lace inserts or lace edgings are predominantly worn 
as underwear. 

In Children’s Hose Inc. v. United States, 55 Cust. Ct. 6, 8, C.D. 2547 (1965), the 
court examined the term “underwear” and concluded that underwear is a garment 
of an intimate nature which is worn under an outer garment and not meant to be 
seen when worn. Customs has stated that in order to be classified as women’s 
underwear, the garments at issue must belong to a class or kind of goods for which 
the principal use is as women’s underwear, i.e., the principal use must be for wear 
next to the skin and under other clothing by women in the United States as 
underwear. See HQ 957068, October 11, 1994. 

Customs acknowledges that there are some garments styled like tank tops that 
may be used by some women as underwear. However, Customs does not believe 
that the fashionable cotton tank tops at issue are principally used in the United 
States by women as underwear. The garments are readily identifiable as outer- 
wear tank tops. Customs believes that women, particularly young women and 
teens, will wear these garments as outerwear. This belief is based not only on the 
garments before us, but on the knowledge that it is fashionable to wear tank tops 
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as outerwear and that this trend is well known in the trade. 

In past rulings, Customs has pointed out that the merchandise itself may be 
strong evidence of use. Citing Mast Industries v. United States, 9 CIT 549, 552 
(1985), aff'd 76 F. 2d 1144 (1986), citing United States v. Bruce Duncan Co., 50 
CCPA 43, 46, C.A.D. 817 (1963). Based on our examination of the garments sup- 
plied, we find that they are outerwear garments for wear other than for the 
primary purpose of wearing underneath of other garments and not exposed to 
view. Nothing provided suggests the garments are designed or intended for wear 
underneath of other garments. These tank tops are ordinarily worn on their own 
or coupled with an open sweater exposed to view. Their fabric, construction and 
design are suitable for the type of activities expected of outerwear. We find that 
these tank tops are worn to be seen. In Hampco Apparel, Inc. v. United States, 12 
Ct. Int'l Trade 92 (1988), the Court of International Trade stated: “The fact that a 
garment could have a fugitive use or uses does not take it out of the classification 
of its original and primary use. The primary design, construction, and function of 
an article will be determinative of classification, whether or not there is an inci- 
dental or subordinate function.” Although the subject garments could physically 
be worn under other garments, it is our opinion that their principal use is for 
outerwear. 

The importer suggests that the appearance and construction features of the 
garments at issue, including the “underwear weight” fabric, elasticized trim, and 
snug-fit construction, make them designed for use as underwear. In addition, the 
importer suggests that the narrow “lingerie-type straps” are characteristic of un- 
derwear. We do not agree that the weight of the fabric, elasticized trim, snug fit 
and narrow straps are limited to underwear and are not found in outerwear. 
Neither the features on the garments nor the overall appearance of the garments 
themselves are absolute indicators of underwear. The appearance of these gar- 
ments is as outerwear. 

Furthermore, nothing about the design or appearance of the subject garments 
makes them unsuitable for use as outerwear. We find that the novelty prints and 
patterns on the tank tops lend themselves more to use as outerwear. Of more 
significance is the weight and sheerness of the fabric. The fabric weight and 
opaqueness make the garments indistinguishable from garments marketed, ad- 
vertised, sold and used as outerwear. White is suitable and even traditional as 
underwear, however, it is also very popular for outerwear and leisurewear. The 
stripes and multi-color printing make those styles indistinguishable from outer- 
wear. Furthermore, the adjustable straps allow the tank tops to be adjusted for a 
proper and secure fit. The Customs National Import Specialist for this merchan- 
dise provided us with advertising materials which demonstrate that the trend 
today for the type of garments in question is for use as outerwear. Taking into 
consideration all of the information before us, especially the garments them- 
selves, Customs believes these garments are properly classified as outerwear 
garments, not as underwear. 

The importer suggests that these garments should be classified as underwear 
because they are designed, marketed and sold for use as underwear. In support, 
the importer states that it and its sister companies are engaged in the production 
and sale of fine lingerie. The importer submitted a copy of Alpha-Syrlay’s cata- 
logue which depicts a line of lingerie. However, the catalogue does not contain any 
information on the tank tops at issue. An affidavit from the Director of Designing 
at Ariela-Alpha International LLC states that the garments at issue were designed 
to answer the current trend for undershirt and panty sets. The affidavit does not 
address the current trend for outerwear tank tops or why the garments would not 
be worn as outerwear. The importer states that the garments are merchandised 
and displayed as underwear and are sold to major retailers and specialty stores 
who offer these garments to their customers as underwear. In an attempt to 
establish that the intimate apparel industry perceives and merchandises the sub- 
ject tank tops as underwear, the importer submitted statements from buyers 
stating that the garments were purchased for sale in their intimate apparel sec- 
tion and are known in the trade as underwear. Although the style numbers do not 
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match, the importer has submitted an affidavit stating that the numbers on the 
documents are the retailers style numbers. However, due to discrepancies in the 
documents, we believe the commitments may cover different styles than the 
styles at issue. The importer has also submitted various advertisements in an 
effort to show how these garments are advertised as underwear. Unfortunately, 
none of the advertisements depict the styles at issue. The importer has also sub- 
mitted photographs taken on the selling floors. Although we agree that the photo- 
graphs reflect tank tops and matching panty sets as being offered in the lingerie 
department along side other underwear garments, the photographs are not of the 
styles at issue. 

Customs does not find the fact that the garments at issue here may be sold to 
intimate apparel departments of particular significance. Internal documentation 
and descriptions on invoices may be self-serving as was noted by the court in 
Regaliti, Inc. v. United States, 16 Ct. Int] Trade 407 (May 21, 1992). Customs has 
long acknowledged that intimate apparel/sleepwear departments often sell a vari- 
ety of merchandise besides intimate apparel, including garments intended to be 
worn as outerwear. See HQ 955341, dated May 12, 1994; HQ 963442, dated July 9, 
1999; HQ 960865, dated July 15, 1999 and HQ 960866, dated July 15, 1999. Fur- 
thermore, Customs has previously ruled that classification of merchandise is not 
governed by the department in which the garment is sold or whether or not it is 
merchandised with matching pants. HQ 087772, dated November 27, 1990. Al- 
though court cases have given credence to the manner in which an article is 
designed, manufactured, and marketed; the court has refrained from stating that 
information concerning design, manufacturing, and marketing was dispositive of 
tariff classification. See Mast Industries, Inc. v. United States, 9 Ct. Int'l Trade 549, 
552 (1985), aff'd 786 F.2d 144 (CAFC, 1986); St. Eve International, Inc. v. United 
States, 11 Ct. Int’] Trade 224 (1987); and Inner Secrets/Secretly Yours, Inc. v. 
United States, 885 F. Supp. 248 (1995). 

Notwithstanding the advertisements and store pictures presented it is common 
knowledge that savvy shoppers will purchase garments suitable for outerwear 
and indistinguishable from garments sold in sportswear departments in lingerie/ 
intimate apparel departments. A soft, comfortable tank top sold in the intimate 
apparel department is less expensive than a tank top sold in the sportswear de- 
partment. The National Import Specialist for this merchandise advises that a 
camisole suitable for wear with a jacket or suit will cost two or three times as much 
in the sportswear department. We are aware of various advertisements for simi- 
larly designed tank styled tops which are marketed and meant to be worn as 
outerwear. Consumers expect to find these garments in various departments, 
including the intimate apparel department of stores, and will, despite in which 
department the garment is sold, still use these garments as tank tops to be seen 
and worn as outerwear. Thus, we find the fact that the tank tops are marketed in 
the intimate apparel department an unpersuasive argument that the tank tops 
are underwear or principally used as underwear by women. 

The subject garments are distinguishable from tank tops previously classified as 
underwear. In HQ 084110, dated July 31, 1989, and HQ 951809, dated September 
8, 1992, Customs classified a tank top or “camisole-type top” constructed of sheer 
fabric and scattered pointill openwork as underwear under subheading 
6109.10.0037, HTSUSA. Specifically referring to the sheerness of the fabric and 
the scattered openwork, Customs stated that the garments would predominately 
be worn as underwear based on the construction and appearance of the garments. 
In HQ 089083, dated July 2, 1991, Customs classified a camisole featuring a scal- 
loped man-made fiber lace-like insert at the top as underwear under subheading 
6109.10.0037, HTSUSA. Customs believed that the garment was designed as an 
underwear camisole and reasoned that the scalloped-like insert on the front was 
of the type often seen on underwear camisoles. See also HQ 087675, dated Febru- 
ary 4, 1991 (camisole classified as underwear where Customs believed that gar- 
ments were principally used as undergarments in place of a brassiere or over one 
as a slip). Thus, we find that the subject tank tops do not share the same charac- 
teristics as tank tops previously classified as underwear. 
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Rather, the subject tank tops are similar to garments previously classified as 
outerwear tank tops. In Port Ruling Letter (PD) 087076, dated February 23, 1999, 
Customs classified a woman’s tank top described as featuring “a scoop neckline, 
elasticized spaghetti straps, elasticized arm and neck openings and a hemmed 
bottom” under subheading 6109.10.0060, HTSUSA. In NY D86519, dated Febru- 
ary 3, 1999, Customs classified a woman’s tank top described as featuring “a 
straight back; a V-front; spaghetti straps; and a hemmed bottom” as an outerwear 
tank top under subheading 6109.10.0060, HTSUSA. In HQ 950364, dated January 
17, 1992, Customs classified a tank top imported with matching briefs creating an 
underwear set as an outerwear tank top. Customs acknowledged that the deter- 
mination would have to be made on a case-by-case basis and emphasized the 
requirement that underwear is ordinarily worn under other garments and not 
exposed to view. See also HQ 950686, dated May 27, 1992 (tank top imported with 
panties as an underwear set classified as an outerwear tank top) and HQ 955331, 
dated April 14, 1994 (tank top classified as outerwear since it fell within description 
of tank top set forth in the Guidelines). In HQ 087483, dated December 19, 1990, 
Customs classified a woven camisole as outerwear based on the appearance of the 
garment. Customs stated that the colorful and attractive embroidery was in- 
tended to be seen and would be difficult to hide under clothing other than that of 
very dark and heavy fabrics. See also HQ 088330, dated March 26, 1991 (fabric, 
design and finish of the garment are similar to that of outerwear camisoles worn 
by women with jackets or alone with slacks or skirt as evening wear). Accordingly, 
we find that the subject garments are classifiable as outerwear tank tops. 


At the meeting on March 9, 2000, counsel advanced the argument that there 
were differences in specifications for underwear tank tops and outerwear tank 
tops. However, the supplemental submission dated April 17, 2000, did not establish 
a difference in standard specifications for underwear and outerwear spaghetti 


strap styled tank tops. We found the comparison between one style of a spaghetti 
strap tank top said to be underwear to one style of a traditional styled tank top said 
to be outerwear to be unpersuasive. Although the submission established that 
there were different dress forms for sportswear and intimate apparel, we also 
found the information to be unpersuasive. We noted that the intimate apparel 
dress form was available in both a “defined (brassiere style)” or “relaxed” version 
to “accommodate the type of garment to be fitted.” Lastly, performance standards 
from one purchaser did show that underwear must meet more rigorous stan- 
dards, but we did not find the standards to be controlling in this instance. 

In the additional submission dated June 19, 2000, the importer explained that 
intimate apparel is sized by bra size while sportswear is sized 8-10-12, etc. How- 
ever, the tank tops at issue are merely sized small—medium-large, etc. The im- 
porter also asserted that sportswear is usually a bigger “fit,” but in reviewing the 
information provided, we found the intimate apparel measurements to be slightly 
larger than the sportswear measurements. Lastly, the importer submitted six 
styles of spaghetti strap tank tops sold in sportswear departments. It appears that 
the importer carefully selected six styles that showed a clear contrast to the tank 
tops at issue. Although we agree that those six styles are clearly outerwear, it does 
not necessitate a finding that the tank tops at issue are underwear. Customs 
maintains its belief that the tank tops at issue are virtually indistinguishable from 
other tank tops sold in the sportswear section not represented by the sampling 
submitted by the importer. 


Holding: 


The subject merchandise is classifiable under subheading 6109.10.0060, HTSUSA, 
textile category 339, which provides for women’s cotton knit tank tops. The 
applicable general column one rate of duty is 17.8 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
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shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories applicable to 
textile merchandise, you should contact your local Customs office prior to impor- 
tation of this merchandise to determine the current status of any import re- 
straints or requirements. 

NY B88682 and NY C82136 are hereby affirmed. 

NY B86925 is hereby modified. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO THE CLASSIFICATION OF A WOMAN’S WOOL 
KNIT CARDIGAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification rul- 


ing and revocation of treatment relating to the classification of a 
woman’s wool knit cardigan. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling letter relating to the 
tariff classification of a woman’s wool knit cardigan under the Har- 
monized Tariff Schedule of the United States (HTSUS), and to revoke 
any treatment previously accorded by the Customs Service to sub- 
stantially identical merchandise. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rul- 
ings, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, at (202) 927-2380. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Imp gt aise Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter ‘ Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are 
ee compliance” and “shared responsibility. ” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community's responsibilities and rights under the Customs and re- 
—_ laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. section 1484) 
the importer of record is responsible for using reasonable care to 
enter, classify and value imported merchandise, and provide any other 
information necessary to enable C ustoms to proper ly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal Mnireall is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) 

5 amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to revoke a ruling letter pertaining to 
the tariff classification of a woman’s wool knit cardigan. Although in 
this notice, Customs is specifically referring to one ruling Customs 
Port of New York/Newark Ruling (PD) A86013 dated August 16, 1996, 
this notice covers any rulings on this merchandise which may exist 
but have not been specifically identified. Customs has undertaken 

reasonable efforts to search existing databases for rulings in addition 
to the one identified. No further rulings have been found. Any party 
who has received an interpretive ruling or decision (/.e., ruling letter, 
internal advice memorandum or decision or protest review decision) 
on the merchandise subject to this notice, should advise Customs 
during this peg Similarly, pursuant to section 625(c)(2), Tariff Act 
of 1930 (19 U.S.C. 1625(c) 2), as amended by section 623 of Title VJ, 
Customs nae to revoke any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations of the same or similar merchandise, or 
the importer’s or Customs previous interpretation of the Harmonized 
Tariff Schedule of the United States (HTSUS). Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise the rebuttable presumption of lack of reasonable 
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care on the part of the importer or his agents for importations of 
merchandise subsequent to the effective date of the final notice. 

In PD A86013, Customs ruled that a woman’s wool knit cardigan 
was classified in subheading 6110.10.2080, HTSUSA, which provides 
for “Sweaters, pullovers, sweatshirts, waistcoats (vests) and similar 
articles, knitted or crocheted: Of wool or fine animal hair: Other, 
Other: Women’s or girls.” This ruling letter is set forth as “Attach- 
ment A” to this document. Since the issuance of this ruling, Customs 
has reviewed the classification of these items and has determined 
that the cited ruling is in error. We have determined that this item 
should be classified in subheading 6110.10.2030, HTSUSA, which pro- 
vides for, “Sweaters, pullovers, sweatshirts, waistcoats (vests) and 
similar articles, knitted or crocheted: Of wool or fine animal hair: 
Other, Sweaters: Women’s.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke PD 
A86013 dated August 16, 1996, and any other ruling not specifically 
identified, to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Let- 
ter HQ 959789 (see “Attachment B” to this document). Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by the Customs Service to substantially 
identical merchandise. Before taking this action consideration will 
be given to any written comments timely received. 


Dated: February 26, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


{ATTACHMENT A| 


August 16, 1996 
CLA-2-61:NEW:TCB I[:119 A86013 
Category: Classification 

Tariff No. 6110.10.2080 


Mr. WILLIAM ORTIZ 

S. J. STILE AssociaTEs, LTp. 
153-66 Rockaway Blvd. 
Jamaica, NY 11434 


Re: The tariff classification of a woman’s wool cardigan from Hong Kong. 
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Dear Mr. Ortiz: 

In your letter dated, July 23, 1996, on behalf of I.K. L. International, you re- 
quested a tariff classification ruling 

A sample was submitted. It is a woman’s cardigan designated as style # 60419. It 
is made of 100 percent wool knit fabric. The fabric contains more ten stitches per 
two centimeters in the horizontal direction. The cardigan has a full frontal open- 
ing, long sleeves and is beaded. As you have requested, the sample garment is 
being returned. 

The applicable subheading for the cardigan will be 6110.10.2080 Harmonized 
Tariff Schedule of the United States (HTS), which provides for sweaters, ... and 
similar articles knitted or crocheted, of wool or fine animal hair other, other, 
women’s or girls’. The rate of duty will be 16.8 percent ad valorem 

The Cardigan falls within textile category designation 438. As a product of Hong 
Kong, this merchandise is currently subject to visa requirements or quota re- 
straints based upon international textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs Office. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this 
ruling should be brought to the attention of the Customs officer handling the 
transaction. 


KATHLEEN M. Haace, 
Area Director, 
New York/ Newark Area. 


[ATTACHMENT B] 


CLA-2 RR:CR:TE 964517 ASM 
Category: Classification 


Tariff No. 6110.10.2030 


LIAM ORTIZ 
I TAN AGER 
3.J. STILE ASSOCIATES LTD. 
53-66 Rockaway Blvd 
Jamaica, NY 11434 


Re: Proposed Revocation of PD A86013: Classification of woman’s wool knit cardigan. 


DEAR Mr. Ortiz: 

This is in regard to Customs Port of New York/Newark Ruling (PD) A86013, 
issued to you on August 16, 1996, by Customs in reply to your request for a tariff 
classification ruling of a woman’s wool knit cardigan. We have reviewed this ruling 
and determined that the classification provided for this merchandise is incorrect. 
This ruling revokes PD A86013 by providing the correct classification for the 
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merchandise. In addition, this is in response to your request on behalf of I.K.L. 
International, for a reconsideration of PD A86013, which classified a woman’s 
wool knit cardigan under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). A sample was submitted to this office for examination. 


Facts: 


The subject article is identified as a woman’s knit cardigan (Style # 60419) of 100 
percent wool fiber. The cardigan has a front opening with V-neckline, a single 
hook and eye closure at the waist, long sleeves, and beading. Based on our current 
assessment, the knit fabric is comprised of less than nine stitches per two centime- 
ters, measured in the horizontal direction. 

In PD A86013 dated August 16, 1996, the subject garment was classified in 
subheading 6110.10.2080, HTSUSA, which provides for “Sweaters, pullovers, 
sweatshirts, waistcoats (vests) and similar articles, knitted or crocheted: Of wool 
or fine animal hair: Other, Other: Women’s or girls” with a corresponding textile 
quota category of 438. This classification was based on the determination that the 
fabric contained more then ten stitches per two centimeters in the horizontal 
direction. 


Issue: 


What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the heading and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN, although not dispositive, are used to determine the proper interpre- 
tation of the HTSUSA by providing a commentary on the scope of each heading of 
the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127,.35128 (August 23, 1989). 

At this time, it is Customs determination that PD A86013, based the classifica- 
tion determination of the subject article on an erroneous stitch measurement of 
“more than ten stitches per two centimeters in the horizontal direction.” In fact, 
the cardigan has less than nine stitches per two centimeters in the horizontal 
direction. Statistical Note 3, Chapter 61, HTSUSA, states as follows 


3. For purposes of this chapter, statistical provisions for sweaters include 


garments, whether or not known as pullovers, vests or cardigans, the 


outer surfaces of which are constructed essentially with 9 or fewer stitches 
per 2 centimeters measured in the direction the stitches were formed, and gar- 
ments, known as sweaters, where, due to their construction, the stitches 
on the outer surface cannot be counted in the direction the stitches were formed. 


Thus, at the statistical level, the provision for “Sweaters” under subheading 
6110.10.2030, HTSUSA, would include the subject cardigan because it is constructed 
with fewer than 9 stitches per 2 centimeters. 


Holding: 

PD A86013 is hereby revoked. 

The subject merchandise is correctly classified in subheading 6110.10.2030, 
HTSUSA, which provides for, “Sweaters, pullovers, sweatshirts, waistcoats (vests) 
and similar articles, knitted or crocheted: Of wool or fine animal hair: Other, 
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Sweaters: Women’s.” The general column one duty rate is 16.4 percent ad valo- 
rem. The textile category is 446. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you have your client check, close to 
the time of shipment, the Status Report on Current Import Quotas (Restraint 
Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories applicable to 
textile merchandise, your client should contact the local Customs office prior to 
importation of this merchandise to determine the current status of any import 
restraints or requirements. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTERS AND TREAT- 
MENT RELATING TO CLASSIFICATION OF LIQUID FILLED 
PLASTIC EYE MASKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters and treat- 
ment relating to the classification of liquid filled plastic eye masks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke three ruling letters pertain- 
ing to the tariff classification of liquid filled plastic eye masks and any 
treatment previously accorded by the Customs Service to substan- 
tially identical transactions. Comments are invited on the correct- 
ness of the intended action. 


DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch, 202-927-1396. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to revoke three ruling letters pertain- 
ing to the tariff classification of liquid filled plastic eye masks. Al- 
though in this notice Customs is specifically referring to New York 
Ruling Letters (NY) 869248, NY 864393, and NY A84501, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the ones 
identified. No further rulings have been found. This notice will cover 
any rulings on this merchandise which may exist but have not been 
specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice, should advise the Customs Service during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
period. An importer’s failure to advise the Customs Service of sub- 
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stantially identical transactions or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the 
importer or their agents for importations of merchandise subsequent 
to this notice. 

In NY 869248, dated December 18, 1991, the classification of a prod- 
uct commonly referred to as liquid filled plastic eye masks was deter- 
mined to be in subheading 1520.90.00, HTSUS. This ruling letter is 
set forth in “Attachment A” to this document. In NY 864393, dated 
June 26, 1991, the classification of a product commonly referred to as 
liquid filled plastic eye masks was determined to be in subheading 
3823.90.5050, HTSUS. This ruling letter is set forth in “Attachment 
B” to this document. In NY A84501, dated June 19, 1996, the classifi- 
cation of a product commonly referred to as liquid filled plastic eye 
masks was determined to be. in subheading 3005.90.5090, HTSUS. 
This ruling letter is set forth in “Attachment C” to this document. 
Since the issuance of those rulings, Customs has had a chance to 
review the classification of this merchandise and has determined that 
the inconsistent classifications are in error. The correct classifica- 
tion of liquid filled plastic eye masks is in subheading 3924.90.50, 
HTSUS, which provides for other household and toilet articles, of 
plastics, other. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
869248, NY 864393, NY A84501, and any other ruling not specifically 
identified to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Let- 
ters (HQs) 964850, 964851 and 964852 (see Attachments “D” through 
“F” to this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by the 
Customs Service to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: February 26, 2001. 
MarvIN AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


December 18, 1991 
CLA-2-15:S:N:N1:235 869248 
Category: Classification 
Tariff No. 1520.90.0000 


Mr. Davin A. EISEN 

SIEGEL, MANDELL & Davipson, P.C. 
One Astor Plaza 

1515 Broadway 

New York, N.Y. 10036 


Re: The tariff classification of “Tranquil Moments Holiday Relaxation Kit” from 
China/Taiwan. 


Dear Mr. EISEN: 

In your letter dated November 7, 1991, you requested a tariff classification 
ruling on behalf of your client Avon Products, Inc. 

A sample was submitted with your inquiry and is being returned as requested. 
As stated in your letter, “Tranquil Moments Holiday Relaxation Kit” consists of a 
vinyl plastic eye mask filled with glycerine and water, which can be heated or 
chilled, and placed over the eyes. 

The applicable subheading for the “Tranquil Moments Holiday Relaxation Kit” 
will be 1520.90.0000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other glycerol (glycerine), including synthetic glycerol. The 
rate of duty will be 1.1 cents per kilogram. 

Duty on products classifiable under 1520.90.0000, HTS, are temporarily reduced 


under subheading 9903.10.22, HTS. The rate of duty will be 0.8 per kilogram. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAQuire, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


June 26, 1991 
CLA38:S:N:N1:235 864393 
Category: Classification 
Tariff No. 3823.90.5050 


Ms. Karen L. HERSHMAN 

MANAGER OF ADMINISTRATION CINZIA, A DIVISION OF FASHION Dynamics. INC. 
100 School Street 

Bergenfield, New Jersey 07621 


Re: The tariff classification of a plastic chemical filled eye mask, from Taiwan. 
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DEAR Ms. HERSHMAN: 

In your letter dated June 17, 1991, you requested a tariff classification ruling. 

Product to be imported is a plastic eyemask containing chemicals which can be 
heated or chilled and placed over the eyes. The plastic eyemask has been inserted 
in a textile packet specifically designed to house it, with an elastic band to keep it 
in place over the eyes. 

The applicable subheading for the product described above will be 3823.90.5050, 
Harmonized Tariff Schedule of the United States (HTS), which provides for chemical 
products not elsewhere provided for. The rate of duty will be 5 percent ad valorem. 

This ruling is being issued under the provisions of Section 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


7 of the Customs 


JEAN F. MaGuir 
Area Director, 


Neu York Seaport 
f 


June 19, 1996 
30:RR:NC:FC:238 A84501 
Category: Classification 

Tariff No. 3005.90.5090 


CLA-2-% 


tariff classification of Relaxing Eye Mask from Taiwan. 


Dear Ms. Your 

In your letter dated May 31, 1996, on behalf of your client, Meijer, Inc., you 
requested a tariff classification ruling. 

The submitted sample, Relaxing Eye Mask (Item# 586330, Style# 61-BB706A), 
consists of a face mask which is made of clear plastic. The mask is worn over the 
eyes and is filled with purple-colored water (due to the presence of a food colorant). 
It has two oblong eyeholes, and is secured around the head by a permanently 
attached plastic strap (which is an extension of the mask) that has a buckle. It can 
be heated in hot water, or chilled in a refrigerator, to relieve stuffed nasal pas- 
sages, tired or puffy eyes, hangovers, and other head discomforts. The mask is put 
up in packaging for retail sale. The sample is being returned as requested. 

The applicable subheading for the subject product will be 3005.90.5090, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for: “Wadding, 


gauze, bandages and similar articles..., impregnated or coated with pharmaceuti- 
cal substances or put up in forms or packings for retail sale for medical, surgical, 
dental or veterinary purposes: Other: Other: Other.” The rate of duty will be free. 
This merchandise may be subject to the regulations of the Food and Drug 
Administration. You may contact them at 5600 Fishers Lane, Rockville, Maryland 
20857, telephone number (301) 443-6553. 
This ruling is being issued under the provisions of Part 177 of the Customs 
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Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist 
Cornelius Reilly at 212-466-5770. 


RoGEr J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


ATTACHMENT D] 


CLA-2 RR:CR:GC 964850ptl 
Category: Classification 
Tariff No. 3924.90.55 


Mr. Davin A. EISEN 
TomPKINS & Davipson, P.C. 
One Astor Plaza 

1515 Broadway 

New York, NY 10036 


Re: Plastic, liquid filled eye masks; NY 869248 revoked. 


Dear Mr. EISEN: 

This is in reference to NY 869248, dated December 18, 1991, issued to you on 
behalf of Avon Products, Inc. by the Director, National Commodity Specialist Divi- 
sion, New York, in which a product identified as “Tranquil Moments Holiday Re- 
laxation Kit” was classified in subheading 1520.90.00, Harmonized Tariff Schedule 
of the United States (HTSUS), which provides for other glycerol (glycerine), in- 
cluding synthetic glycerol. We have reviewed that ruling and determined that the 
classification provided is incorrect. Pursuant to the analysis set forth below, the 
correct classification for the article is subheading 3924.90.55, HTSUS, which pro- 
vides for other household and toilet articles, of plastics, other, other. 


Facts: 


According to NY 869248, the “Tranquil Moments Holiday Relaxation Kit” con- 
sists of a vinyl plastic eye mask filled with glycerine and water. The article can be 
heated or chilled. The user places the article over his or her eyes to produce the 
desired relaxation effect. 


Issue: 


What is the classification of plastic, liquid filled eye mask? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
The systematic detail of the HTSUS is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity 
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Description and Coding System Explanatory Notes may be utilized. The Explana- 
tory Notes (ENs), although not dispositive or legally binding, provide a commen- 
tary on the scope of each heading of the HTSUS, and are the official interpretation 
of the Harmonized System at the international level. See T.D. 89-80, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


1520.00.00 00 Glycerol, crude; glycerol waters and glycerol lyes 


3005 Wadding, gauze, bandages and similar articles 
(for example, dressings, adhesive plasters, poultices), 
impregnated or coated with pharmaceutical substances 
or put up in forms or packings for retail sale for medical, 
surgical, dental or veterinary purposes: 


3005.90 Other: 


3005.90.50 


3005.90.5090 


3924 Tableware, kitchenware, other household articles and 
toilet articles, of plastics: 


3924.90 


3924.90.55 Other. 
As stated above, the GRIs are to be applied in order. GRI 1 provides that articles 
are to be classified by the terms of the headings and any relevant Section and 
Chapter Notes. For an article to be classified is a particular heading, that heading 
must describe the article. 
When we examine the vinyl plastic eye mask under consideration, we find that 


the article does not fall within the scope of goods described by any of general 
chapter notes of chapter 15, which state that the chapter covers: 
(1) Animal or vegetable fats and oils, whether crude, purified or refined or 
treated in certain ways (e.g., boiled, sulphurised or hydrogenated). 
(2) Certain products derived from fats or oils, particularly their cleavage 


products (e.g., crude glycerol). 

(3) Compounded edible fats and oils (e.g., margarine). 

(4) Animal or vegetable waxes. 

(5) Residues resulting from the treatment of fatty substances or of animal or 
vegetable waxes 
Because the vinyl plastic eye mask does not fall within the scope of articles 

covered by the chapter, the mask cannot be classified in a subheading of chapter 15. 

Although the vinyl! plastic masks are claimed to provide relaxation because of 





36 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 11, MARCH 14, 2001 


their ability to provide a cooling or heating treatment to the user, they do not rise 
to the level of dressings, adhesive plasters or poultices contemplated by heading 
3005, HTSUS. The ENs to heading 30.05 indicate that in order to be included 
within the coverage of that heading, the articles must be some type of bandage, 
wadding or gauze for dressings which has been specially treated and which is 
clearly intended for the medical, surgical, dental or veterinary purpose of being 
applied to a wound or bodily injury. The vinyl! plastic masks are not this type of 
medical products. Thus, they cannot be classified in subheading 3005, HTSUS. 

Because the eye masks are composite goods, consisting of a plastic exterior and 
a liquid filler, for tariff purposes, they constitute goods consisting of two or more 
materials and substances. Thus, they may not be classified solely on the basis of 
GRI 1. The eye masks are described in GRI 2(b) which covers mixtures and com- 
binations of materials and substances and goods consisting of two or more mate- 
rials and substances. According to GRI 2(b), “The classification of goods consisting 
or more than one material or substance shall be according to the principles of Rule 
3.” Because the ingredients of the eye masks present us with a composite good for 
classification purposes, we turn to GRI 3(b) which governs the classification of 
mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale. Under GRI 3(b), classifi- 
cation of an article is to be determined on the basis of the component which gives 
the article its essential character. The EN’s provide that, if this rule applies, goods 
shall be classified as if they consisted of the material or component which gives 
them their essential character. EN Rule 3(b)(VIII) lists as factors to help deter- 
mine the essential character of such goods the nature of the materials or compo- 
nents, their bulk, quantity, weight or value, and the role of a constituent material 
in relation to the use of the goods. 

Recently, there have been several Court decisions on “essential character” for 
purposes of GRI 3(b). These cases have looked primarily to the role of the con 
stituent materials or components in relation to the use of the goods to determine 
essential character. See, Better Home Plastics Corp. v. United States, 916 F. Supp. 
1265 (CIT 1996), affirmed 119 F.3d 969 (Fed. Cir. 1997); Mita Copystar America, 
Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), motion for rehearing and 
reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista International Pack- 
aging Co., v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See also, Pillowtex 
Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed CAFC No. 98-1227 
(March 16, 1999). Based on the foregoing, we conclude that in an essential charac 
ter analysis for purposes of GRI 3(b), the role of the constituent materials or 
components in relation to the use of the goods is generally of primary importance, 
but the other factors listed in EN Rule 3(b)(VIII) should also be considered, as 
applicable. 

Before we can determine the essential character of the eye masks, we must 
first determine the classification of the constituent materials or components. 

Heading 3924, HTSUS, provides for, among other things, household articles and 
toilet articles, of plastics. The ENs to subheading 39.24 provide that the heading 
covers such household articles of plastics as hot water bottles. The liquid contents 
of the masks are inert mixtures which are either heated or cooled prior to use by 
the consumer. The flexible plastic shell conforms to the wearer’s face to permit 
maximum contact with the mask. Hot water bottles have traditionally been used 
by people to provide relief to sore areas. The vinyl plastic eye mask is an updated 
version of the traditional hot water bottle, taking advantage of modern manufac- 
turing techniques to achieve traditional results. For the above reasons, by applica- 
tion of GRI 1, the viny] plastic portion of the eye mask is classified in heading 3924, 
HTSUS, which provides for other household articles and toilet articles, of plastics. 

The liquid mixture (glycerine and water) which is inside the mask is itself a 
composite good. Heading 2201, HTSUS, provides for potable waters consumed as 
a beverage. The water inside the mask, mixed with glycerine, is not potable in its 
imported condition. Water with glycerine does not fall within any of the exemplars 
given for types of products included in heading 2201. Further, heading 2201 does 
not provide for “articles of water.” Thus, the contents of the mask cannot be 
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classified in heading 2201, HTSUS. Similarly, for the reasons stated above, the 
liquid contents of the mask are not classifiable in heading 1502, HTSUS, as glyc- 
erol. The liquid contents of the mask is a mixture of water and glycerol which is 
classified in heading 3824, HTSUS, as residual products of the chemical or allied 
industries, not elsewhere specified or included. By its terms, this heading is broad 
enough to cover mixtures that are put up in a way that renders them fit for a 
particular application. 

The composite goods being classified are being imported to be used as eye 
masks. One of the key elements of an eye mask is its ability to conform to the 
contours of the wearer’s face. In this case, the “indispensable function” (Better 
Home Plastics, supra) of the article is that it can be comfortably worn on one’s face. 
The plastic shell which contains the water/dye mixture provides the article with 
the flexibility necessary to enable the wearer to wrap the article around his or her 
face while simultaneously enjoying the benefits of the hot or cool contents. With- 
out the plastic, the article could not function as designed. This criterion indicates 
that the essential character of the good is provided by the plastic component. We 
therefore conclude that the essential character of the product is provided by the 
plastic component so that, under GRI 3(b), the eye masks are classifiable in head- 
ing 3924, HTSUS. 

For the above reasons, plastic, water/glycerol filled, eye masks are classified in 
subheading 3924.90.55, HTSUS, which provides for other household articles and 
toilet articles, of plastics, other, other. 


Holding: 


The “Tranquil Moments Holiday Relaxation Kit” vinyl plastic eye mask is classi- 
fied in subheading 3924.90.55, HTSUS, which provides for: Tableware, kitchenware, 
other household articles and toilet articles, of plastics, other, other. 

NY 869248, dated December 18, 1991, is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


CLA-2 RR:CR:GC 964851ptl 
Category: Classification 
Tariff No. 3924.90.55 


Ms Karen L. HERSHMAN 
MANAGER OF ADMINISTRATION CINZIA 
FasHION Dynamics, INc. 

100 School Street 

Bergenfield, NJ 07621 


Re: Plastic, chemical filled eye masks; NY 864393 revoked. 


Dear Ms. HERSHMAN: 

This is in reference to NY 864393, dated June 26, 1991, issued to you by the 
Director, National Commodity Specialist Division, New York, in which a plastic, 
chemical filled eye mask was classified in subheading 3824.90.5050, Harmonized 
Tariff Schedule of the United States (HTSUS), which provides for chemical prod- 
ucts not elsewhere provided for. We have reviewed that ruling and determined 
that the classification provided is incorrect. Pursuant to the analysis set forth 
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below, the correct classification for the article is subheading 3924.90.55, HTSUS, 
which provides for other household and toilet articles, of plastics, other, other. 


Facts: 


According to NY 864393, the plastic eye mask is filled with chemicals and can be 
heated or chilled. The user places the plastic in a textile packet which has an elastic 
band to keep the article over his or her eyes. 


Issue: 


What is the classification of plastic, chemical filled, eye mask? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
The systematic detail of the HTSUS is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity 
Description and Coding System Explanatory Notes may be utilized. The Explana- 
tory Notes (ENs), although not dispositive or legally binding, provide a commen- 
tary on the scope of each heading of the HTSUS, and are the official interpretation 
of the Harmonized System at the international level. See T.D. 89-80, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


3824 Prepared binders for foundry molds or cores; chemical products 


and preparations of the chemical or allied industries (including 

those consisting of mixtures of natural products), not elsewhere 

specified or included; residual products of the chemical or allied 

industries, not elsewhere specified or included: 
3824.90 Other: 

Other: 
Other 
Other 
Other 

3824.90.9050 Other 


3924 Tableware, kitchenware, other household articles and 
toilet articles, of plastics: 


3924.90 Other: 
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As stated above, the GRIs are to be applied in order. GRI 1 provides that articles 
are to be classified by the terms of the headings and any relevant Section and 
Chapter Notes. For an article to be classified is a particular heading, that heading 
must describe the article. 

Because the eye masks are goods consisting partly of plastic and partly of a 
chemical mixture, for tariff purposes, they constitute goods consisting of two or 
more materials and substances. Thus, they may not be classified solely on the 
basis of GRI 1. The eye masks are described in GRI 2(b) which covers mixtures and 
combinations of materials and substances and goods consisting of two or more 
materials and substances. According to GRI 2(b), “The classification of goods 
consisting or more than one material or substance shall be according to the prin- 
ciples of Rule 3.” Because the ingredients of the eye masks present us with a 
composite good for classification purposes, we turn to GRI 3(b) which governs the 
classification of mixtures, composite goods consisting of different materials or 
made up of different components, and goods put up in sets for retail sale. Under 
GRI 3(b), classification of an article is to be determined on the basis of the compo- 
nent which gives the article its essential character. The EN’s provide that, if this 
rule applies, goods shall be classified as if they consisted of the material or compo- 
nent which gives them their essential character. EN Rule 3(b)(VIID lists as factors 
to help determine the essential character of such goods the nature of the materi- 
als or components, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. 

Recently, there have been several Court decisions on “essential character” for 
purposes of GRI 3(b). These cases have looked primarily to the role of the con- 
stituent materials or components in relation to the use of the goods to determine 
essential character. See, Better Home Plastics Corp. v. United States, 916 F. Supp. 
1265 (CIT 1996), affirmed 119 F.3d 969 (Fed. Cir. 1997); Mita Copystar America, 
Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), motion for rehearing and 
reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista International Pack- 
aging Co., v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See also, Pillowtex 
Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed CAFC No. 98-1227 
(March 16, 1999). Based on the foregoing, we conclude that in an essential charac- 
ter analysis for purposes of GRI 3(b), the role of the constituent materials or 
components in relation to the use of the goods is generally of primary importance, 
but the other factors listed in EN Rule 3(b)(VIII) should also be considered, as 
applicable. 

3efore we can determine the essential character of the eye masks, we must 
first determine the classification of the constituent materials or components. 

Heading 3924, HTSUS, provides for, among other things, household articles and 
toilet articles, of plastics. The ENs to subheading 39.24 provide that the heading 
covers such household articles of plastics as hot water bottles. The liquid contents 
of the masks are chemically inert mixtures which are either heated or cooled prior 
to use. The flexible plastic shell conforms to the wearer’s face to permit maximum 
contact with the mask. Hot water bottles have traditionally been used by people to 
provide relief to sore areas. The vinyl plastic eye mask is an updated version of the 
traditional hot water bottle, taking advantage of modern manufacturing tech- 
niques to achieve traditional results. For the above reasons, by application of GRI 
1, the vinyl plastic portion of the eye mask is classified in heading 3924, HTSUS, 
which provides for other household articles and toilet articles, of plastics. 

The chemical mixture which is inside the mask is itself a composite good. The 
chemical mixture is classified in heading 3824, HTSUS, as residual products of the 
chemical or allied industries, not elsewhere specified or included. 

The composite goods being classified are being imported to be used as eye 
masks. One of the key elements of an eye mask is its ability to conform to the 
contours of the wearer’s face. In this case, the “indispensable function” (Better 
Home Plastics, supra) of the article is that it can be comfortably worn on ones face. 
The plastic shell which contains the chemicals provides the article with the flexibil- 
ity necessary to enable the wearer to wrap the article around his or her face while 
simultaneously enjoying the benefits of the hot or cool contents. Without the 
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plastic, the article could not function as designed. This criterion indicates that the 
essential character of the good is provided by the plastic component. We therefore 
conclude that the essential character of the product is provided by the plastic 
component so that, under GRI 3(b), the eye masks are classifiable in heading 3924, 
HTSUS. 

For the above reasons, plastic chemical filled eye masks are classified in sub- 
heading 3924.90.55, HTSUS, which provides for other household articles and toi- 
let articles, of plastics, other, other. 


Holding: 


The plastic chemical filled eye masks are classified in subheading 3924.90.55, 
HTSUS, which provides for: Tableware, kitchenware, other household articles 
and toilet articles, of plastics, other, other. 

NY 864393, dated June 26, 1991, is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


ATTACHMENT F 


CLA-2 RR:CR:GC 964852ptl 
Category: Classification 
Tariff No. 3924.90.55 


Ms Kim YounG 

BDP INTERNATIONAL, INC. 
2721 Walker Road, N.W. 
Grand Rapids, MI 49504 


Re: Relaxing eye mask; NY A84501 revoked. 


Dear Ms. Youna: 

This is in reference to NY A84501, dated June 19, 1996, issued to you on behalf 
of your client, Meijer, Inc., by the Director, National Commodity Specialist Divi- 
sion, New York, in which a plastic eye mask (Item #586330, Style # 61-BB706A), 
was classified in subheading 3005.90.5090, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for: Wadding, gauze, bandages and simi- 
lar articles ..., impregnated or coated with pharmaceutical substances or put up in 
forms or packings for retail sale for medical, surgical, dental or veterinary pur- 
poses: other: other: other. We have reviewed that ruling and determined that the 
classification provided is incorrect. Pursuant to the analysis set forth below, the 
correct classification for the article is subheading 3924.90.55, HTSUS, which pro- 
vides for other household and toilet articles, of plastics, other, other. 


Facts: 


According to NY A84501, the clear plastic eye mask is filled with purple-colored 
water (due to the presence of a food colorant). The mask can be heated by putting 
it in hot water, or chilled by placing it in a refrigerator. The mask has two oblong 
eye holes. The user places the mask over his or her eyes and secures it by using 
a permanently attached plastic strap (which is an extension of the mask) that has 
a buckle. The mask is claimed to relieve stuffed nasal passages, tired or puffy 
eyes, hangovers, and other head discomforts. 
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Issue: 


What is the classification of a liquid filled plastic eye mask? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
The systematic detail of the HTSUS is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied in order 

In understanding the language of the HTSUS, the Harmonized Commodity 
Description and Coding System Explanatory Notes may be utilized. The Explana- 
tory Notes (ENs), although not dispositive or legally binding, provide a commen 
tary on the scope of each heading of the HTSUS, and are the official interpretation 
of the Harmonized System at the international level. See T.D. 89-80, 54 Fed. Reg 
35127. 35128 (August 23, 1989). 

] 


LOWS: 


The HTSUS headings under consideration are 


as fol 


2201 Waters, including natural or artificial mineral waters and 


‘ated waters, not containing added sugar or other 


sweetening matter nor flavored; ice and snow: 


3005 Wadding, gauze, bandages and similar articles 

for example, dressings, adhesive plasters, poultices), 
impregnated or coated with pharmaceutical substances 
t up in forms or packings for retail sale for medical, 


veterinary 


3005.90 


3005.90.5( 


ther 


» other household articles and 


3924.90.55 Other. 


As stated above, the GRIs are to be applied in order. GRI 1 provides that articles 
are to be classified by the terms of the headings and any relevant Section and 
Chapter Notes. For an article to be classified is a particular heading, that heading 
must describe the article. 
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NY A84501 classified the vinyl plastic eye masks in heading 3005, HTSUS, which 
provides for wadding, gauze, bandages and similar articles. Although the viny] 
plastic eye masks are claimed to provide relief and other benefits because of their 
ability to provide a cooling or heating treatment to the user, they do not rise to the 
level of dressings, adhesive plasters or poultices contemplated by heading 3005, 
HTSUS. The ENs to heading 30.05 indicate that in order to be included within the 
coverage of that heading, the articles must be some type of bandage, wadding or 
gauze for dressings which has been specially treated and which is clearly intended 
for the medical, surgical, dental or veterinary purpose of being applied to a wound 
or bodily injury. The vinyl plastic eye masks are not this type of medical product. 
Thus, they cannot be classified in subheading 3005, HTSUS. 

Because the eye masks are composite goods, consisting of a plastic exterior and 
a liquid filler, for tariff purposes, they constitute goods consisting of two or more 
materials and substances. Thus, they may not be classified solely on the basis of 
GRI 1. The eye masks are described in GRI 2(b) which covers mixtures and 
combinations of materials and substances and goods consisting of two or more 
materials and substances. According to GRI 2(b), “The classification of goods 
consisting or more than one material or substance shall be according to the prin- 
ciples of Rule 3.” Because the ingredients of the eye masks present us with a 
composite good for classification purposes, we turn to GRI 3(b) which governs the 
classification of mixtures, composite goods consisting of different materials or 
made up of different components, and goods put up in sets for retail sale. Under 
GRI 3(b), classification of an article is to be determined on the basis of the compo- 
nent which gives the article its essential character. The EN’s provide that, if this 
rule applies, goods shall be classified as if they consisted of the material or compo- 
nent which gives them their essential character. EN Rule 3(b)(VIID lists as factors 
to help determine the essential character of such goods the nature of the materi- 
als or components, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. 

Recently, there have been several Court decisions on “essential character” for 
purposes of GRI 3(b). These cases have looked primarily to the role of the con- 
stituent materials or components in relation to the use of the goods to determine 
essential character. See, Better Home Plastics Corp. v. United States, 916 F. Supp 
1265 (CIT 1996), affirmed 119 F.3d 969 (Fed. Cir. 1997); Mita Copystar America, 
Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), motion for rehearing and 
reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista International Pack- 
aging Co., v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See also, Pillowtex 
Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed CAFC No. 98-1227 
(March 16, 1999). Based on the foregoing, we conclude that in an essential char- 
acter analysis for purposes of GRI 3(0), the role of the constituent materials or 
components in relation to the use of the goods is generally of primary importance, 
but the other factors listed in EN Rule 3(b)(VIII) should also be considered, as 
applicable. 

Before we can determine the essential character of the eye masks, we must 
first determine the classification of the constituent materials or components. 

Heading 3924, HTSUS, provides for, among other things, household articles and 
toilet articles, of plastics. The ENs to subheading 39.24 provide that the heading 
covers such household articles of plastics as hot water bottles. The liquid contents 
of the masks are chemically inert mixtures which are either heated or cooled prior 
to use. The flexible plastic shell conforms to the wearer’s face to permit maximum 
contact with the mask. Hot water bottles have traditionally been used by people to 
provide relief to sore areas. The vinyl plastic eye mask is an updated version of the 
traditional hot water bottle, taking advantage of modern manufacturing tech- 
niques to achieve traditional results. For the above reasons, by application of GRI 
1, the vinyl plastic portion of the eye mask is classified in heading 3924, HTSUS, 
which provides for other household articles and toilet articles, of plastics. 

The liquid mixture (water and dye) which is inside the mask is itself a composite 
good. Heading 2201, HTSUS, provides for potable waters consumed as a beverage. 
The water inside the mask, although mixed with food grade dye, is not potable in 
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its imported condition. Water with added coloring does not fall within any of the 
exemplars given for types of products included in heading 2201. Further, heading 
2201 does not provide for “articles of water.” Thus, the contents of the mask 
cannot be classified in heading 2201, HTSUS. The liquid contents of the mask is a 
mixture of water and a dye which is classified in heading 3824, HTSUS, as residual 
products of the chemical or allied industries, not elsewhere specified or included. 
By its terms, this heading is broad enough to cover mixtures that are put up in a 
way that renders them fit for a particular application. 

The composite goods being classified are being imported to be used as eye 
masks. One of the key elements of an eye mask is its ability to conform to the 
contours of the wearer’s face. In this case, the “indispensable function” (Better 
Home Plastics, supra) of the article is that it can be comfortably worn on one’s face. 
The plastic shell which contains the water/dye mixture provides the article with 
the flexibility necessary to enable the wearer to wrap the article around his or her 
face while simultaneously enjoying the benefits of the hot or cool contents. With- 
out the plastic, the article could not function as designed. This criterion indicates 
that the essential character of the good is provided by the plastic component. We 
therefore conclude that the essential character of the product is provided by the 
plastic component so that, under GRI 3(b), the eye masks are classifiable in head- 
ing 3924, HTSUS. 

For the above reasons, plastic, water/dye filled, eye masks are classified in 
subheading 3924.90.55, HTSUS, which provides for other household articles and 
toilet articles, of plastics, other, other. 


Holding: 

The plastic, water/dye filled, eye masks are classified in subheading 3924.90.55, 
HTSUS, which provides for: Tableware, kitchenware, other household articles 
and toilet articles, of plastics, other, other. 

NY A84501, dated June 19, 1996, is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTERS AND TREAT- 
MENT RELATING TO TARIFF CLASSIFICATION OF LATEX 
GLOVES FOR NON-MEDICAL USE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters and treat- 
ment relating to the tariff classification of latex gloves for non-medi- 
cal use. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that Customs intends to revoke five ruling letters per- 
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taining to the tariff classification of latex gloves for non-medical use 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Similarly, Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Comments 
are invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke five rulings pertaining to the tariff classi- 
fication of bulk importations of latex gloves for non-medical use. Al- 
though in this notice Customs is specifically referring to Customs 
Headquarters rulings (HQs) 951033, dated June 8, 1992, 951586, dated 
June 23, 1992, 957522 and 957561, both dated May 24, 1995, and 961270, 
dated April 15, 1998, this notice covers any rulings on this merchan- 
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dise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing databases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
that may exist but have not been specifically identified. Any party, 
who has received an interpretive ruling or decision (i.e. , ruling letter, 
internal advice memorandum or decision or protest review decision) 
on the merchandise subject to this notice, should advise Customs 
during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importation of the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule 
of the United States (HTSUS). Any person involved in substantially 
identical transactions should advise Customs during this notice pe- 
riod. An importer’s failure to advise Customs of substantially identi- 
cal transactions, or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importation of merchandise subsequent to this notice. 

In HQs 951033, 951586, 957522, 957561, and 961270, Customs ruled 
that latex gloves for non-medical use were classified in subheading 
4015.11.00, HTSUS, the provision for “[A]rticles of apparel and cloth- 
ing accessories (including gloves), for all purposes, of vulcanized rub- 
ber other than hard rubber: [G]loves: [S]urgical and medical. HQs 
951033, 951586, 957522, 957561, and 961270 are set forth as Attach- 
ments A through E, respectively. 

Our decisions in these rulings were based on the premise that in- 
dustrial use gloves and medical use gloves are actually the same prod- 
uct and hence belong to the same class or kind of merchandise. For 
instance, in HQ 961270, referring to industrial use disposable latex 
gloves, we noted that both industrial use and medical use gloves were 
made on the same machines using the same materials. We went on 
to state that: “there does not appear to be any basis for distinguishing 
between these gloves and medical use latex gloves.” We now believe 
this statement is in error. 

The Explanatory Note (“EN”) for subheading 4015.11 describes “sur- 
gical gloves” as “thin, highly tear-resistant articles.” In fact, in the 
United States, such gloves undergo stringent testing for leak resis- 
tance and adulteration. (21 CFR 800.20). According to the Food and 
Drug Administration (“FDA”), industrial use gloves are medical use 
gloves that have failed this test or were never tested. Manufacturers 
may then sell the untested, torn or leaky gloves to the cosmetic, food 
handling, electronic and other industries. There are strict penalties 
for attempting to insert industrial use gloves into the medical use 
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market because they are of differing quality. (21 CFR 800.55). We now 
believe that the quality difference in these gloves, where the tear 
resistance of the article is specifically noted in the EN, distinguishes 
the surgical and medical use gloves from the non-medical use ones. 

Furthermore, the principal use of gloves labeled specifically for non- 
medical use can not be a medical use because such use is prohibited 
by the FDA. (21 CFR 801 et seq.). Although another agency’s regula- 
tions are not controlling in Customs classification decisions, where 
Customs must apply a “use” provision to merchandise, the control- 
ling regulatory scheme is indeed relevant. 

Lastly, application of the factors enumerated in Unitea States v. 
Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 3738, 377, cert. de- 
nied, 429 U.S. 979, 50 L. Ed. 2d 587, 97 S. Ct. 490 (1976) all mandate 
classification of gloves imported for and labeled for non-medical use 
in subheading 4015.19.10, the provision for “[A]rticles of apparel and 
clothing accessories (including gloves), for all purposes, of vulcanized 
rubber other than hard rubber: [G]loves: [O]ther: [S]eamless”. The 
general physical characteristics of industrial use gloves include leaks, 
tears or pinholes not found in surgical and medical use gloves. The 
recognition in the trade of industrial use, the expectation of the ulti- 
mate purchasers for industrial use, the channels of trade to indus- 
trial, cosmetic and food handler industries, the environment of the 
sale including the label stating that the gloves are only for non-medi- 
cal use, and the actual usage of the merchandise in cosmetic, elec- 
tronic, food handling and other industries, all point to principal use in 
a non-medical setting. Also, there is an extra expense in testing sur- 
gical and medical use gloves so that it would not be practical to use 
surgical and medical use gloves as industrial gloves and it is prohib- 
ited for industrial use gloves to be used for surgical or medical pur- 
poses due to the leaky or torn nature of the articles. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQs 
951033, 951586, 957522, 957561, and 961270, and any other ruling not 
specifically identified, to reflect the proper classification of the mer- 
chandise pursuant to the analysis set forth in Proposed HQs 964836, 
964837, 964838, and 964839 (Attachments F through I to this docu- 
ment, respectively). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by 
Customs to substantially identical transactions. Before taking this 
action, consideration will be given to any written comments timely 
received. 


Dated: February 26, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 
June 8, 1992 
CLA-2 CO:R:C:F 951033 ALS 
Category: Classification 
Tariff No. 4015.11.0000 


District DIRECTOR OF CUSTOMS 
55 Erieview Plaza 
Cleveland, Ohio 44114 


Re: Request for Further Review of Protest 4103-91-000187, dated June 13, 1991, 
Concerning Disposable Latex Rubber Gloves. 


Dear Mr. NELSON: 

This ruling is on a protest that was filed against your decision of May 17, 1991, 
in the liquidation of several entries covering the referenced items. Other protests cov- 
ering the same or similar gloves were also filed. Consideration of this matter was 
delayed since one or more of the protest files were misdirected during processing. 


Facts: 


The articles under consideration are two styles of disposable latex gloves. One 
style is ambidextrous, powdered for easy on-off, comes in 9-1/2 inch length and 
.005 inch thickness and comes in two sizes. It is packaged in boxes of 100 and in 
polybags of 1000. The sample box provided has a stick-on label bearing the legend 
“FOR INDUSTRIAL USE”. Advertising literature provided by the protestant speci- 
fies a number of uses for the gloves and states that they are for use “[alnywhere 
you need a light duty liquidproof glove.” Information on the box specifies that the 
gloves are made from natural latex for greater finger dexterity extra sensitivity 
and tactility, they do not cause hand fatigue, they have snug rolled cuffs for 
greater protection and they keep hands cool and comfortable. A second style of the 
latex gloves is made for both left hand and right hand application. They come in a 
12 inch length, are .009 inches thick, have an anti-slip bisque finish and come in 
half-sizes ranging from 6 to 9. Some of the gloves and are packaged in an indi- 
vidual heat-sealed polybag and some are packaged 50 right-hand or left-hand 
gloves per heat-sealed polybag. Both of the aforementioned packages are subse- 
quently packaged in master heat sealed polybags which, in turn, are packaged so 
that there are 200 pairs per case. These gloves are noted to provide a combination 
of comfort, sensitivity and fit, offer a secure grip for both wet and dry applications 
and to provide one of the industry’s lowest particulate levels for use in a clean 
room environment. 


Issue: 


What is the classification of 100 percent natural latex disposable rubber gloves? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) is governed by the General Rules of Interpre- 
tation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the heading and any relative section and 
chapter notes. If GRI 1 fails to classify the goods and if the heading and legal notes 
do not otherwise require, the remaining GRI’s are applied, taken in order. 

The articles under consideration were classified by Customs as surgical and 
medical gloves under subheading 4015.11.0000, HTSUSA. The protestant states 
that the gloves are industrial gloves classifiable under subheading 4015.19.1010, 
HTSUSA. The protestant notes that these gloves are labelled for industrial use 
and that they are sold to distributors who sell to industrial companies for various 
applications. Advertising literature provided by the protestant states that the am- 
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bidextrous gloves are good “[aJnywhere you need a light-duty liquidproof glove” 
and specifies use in laboratory analysis/technical work, food processing and han- 
dling, quality control, electronic assembly, polishing, equipment clean-up, nuclear 
power plant clean-up, pharmaceutical plants, cosmetic manufacturing, semi-con- 
ductor plans, acid etching, camera lens and film processing, watch manufacturing, 
medical kit manufacturing, biotechnology, airline cabin maintenance, USDA vet- 
erinary departments, fast-food preparation and quality control inspection. Similar 
advertising literature regarding the gloves which are specifically designed for left 
or right hand application states that such gloves are for use in electronics, phar- 
maceuticals, aerospace and biotech controlled environments and in environments 
where there is a need for reduced particle contamination. 

The protestant also states that the gloves are marked “FOR INDUSTRIAL USE” 
in order to comply with the Food and Drug Administration (FDA) requirements 
for disposable rubber latex gloves used with industrial applications. 

In considering this matter we consulted the Explanatory Notes to the Harmo- 
nized System which represents the opinion of the international classification experts. 
We noted that the subheading explanatory note to subheading 4015.11 describes 
surgical gloves as “...thin, highly tear-resistant article manufactured by immer- 
sion, of a kind worn by surgeons. They are generally presented in sterile packs.” 

We also consulted the regulations of the FDA. In this regard, we were unable to 
confirm that there is a regulation of that agency which requires the labelling of 
gloves for industrial use. A FDA source informally advised us that that agency 
would not be interested in latex gloves being brought in for non-medical purposes. 
He was unable to confirm that such a regulation existed. We also consulted Part 
800 of the FDA Regulations (21 CFR Part 800) regarding patient examination and 
surgeon’s gloves; adulteration. These regulations, written in light of the preva- 
lence of human immunodeficiency virus (HIV) infection and the risk of clinical 
transmission of other infections, define adulteration of the referenced gloves and 
establish the sample plans and test method to be used to determine if the gloves 
are adulterated. Those regulations, without further definition, include gloves 
which meet the adulteration and test method specifics therein which are identi- 
fied as medical or surgical gloves. 

Section 880.6250, FDA Regulations (21 CFR 880.6250) defines a patient exami- 
nation glove as “...a disposable device intended for medical purposes that is worn 
on the examiner’s hand or finger to prevent contamination between and exam- 
iner.” Section 878.4460, FDA Regulations (21 CFR 878.4460) defines a surgeon’s 
glove as “...a device made of natural or synthetic rubber intended to be worn by 
operating room personnel to protect a surgical wound from contamination.” While 
there is no FDA regulatory requirement that these gloves be sterile, FDA guide- 
lines do provide that gloves utilized during operating procedures meet certain 
sterility requirements. The aforementioned FDA source advised us that appropri- 
ate sterility requirements may be met at or subsequent to importation if the gloves 
are identified as medical or surgical gloves. The sterility requirements must be 
met before the gloves are made available to the end-user. 

In discussions with both an FDA source and a practicing physician we confirmed 
that only a small category of these gloves, i.e. surgeon’s gloves utilized when there 
is an open wound, such as during an operation, must be sterile. Examination 
gloves, even those utilized for rectal and vaginal examinations, are not normally 
sterile. These gloves are packaged in dispenser boxes in the same manner as the 
protestants ambidextrous gloves. We were unable to distinguish any difference 
between such gloves which are the subject of this protest and those which were 
observed in the physician’s office. 

The physician advised us that a sterile environment is only a concern when 
there is an open wound where blood may be present. He noted that non-sterile 
examination gloves which protect the physician from a disease and assure that a 
disease will not be transmitted from one patient to another via the physician are 
satisfactory for this purpose. 

While the FDA Regulations are not binding on the Customs Service and are 
referenced for information purposes only, we noted that those regulations, while 
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defining qualities to be possessed by the surgeon’s and examination gloves, did not 
provide any characteristics which would be unique to those gloves. We also noted 
that the documentation provided by the protestant did not provide any basis for 
distinguishing between its product and medical gloves. Other than statements 
that the gloves would be used for industrial purposes and a label, stick-on in the 
case of the ambidextrous gloves, which stated they were for industrial use, there 
does not appear to be any basis for distinguishing these gloves from those de- 
scribed as medical gloves. 


Holdi ng: 


The subject disposable latex gloves are classifiable under subheading 
4015.11.0000, HTSUSA, and are subject to a general rate of duty of 3.7 percent ad 
valorem. Such articles, if the product of Thailand, which meet the requirements 
of General Note 3(c)(ii) of the HTSUSA, regarding the General System of Prefer- 
ences (GSP), are eligible for a free special rate of duty upon compliance with the 
provisions of section 10.171 et seg., Customs Regulations (19 C.F.R. §10.171 et 
seq.). Such articles, if the product of Malaysia, are presently excluded from such 
treatment by subdivision (c)(ii(D) of General Note 3, HTSUSA. 

Since the rate of duty under the classification indicated above is the same as the 
liquidated rate, you are instructed to deny the protest in full. A copy of this 
decision should be attached to Customs Form 19 and provided to the protestant as 
part of the notice of action on the protest. 


JOHN DURANT, 
Director, 


‘ py 7 
Commercial Rulings Division. 


June 23, 1992 

CLA-2 CO:R:C:F 951586 ALS 
Category: Classification 
Tariff No. 4015.11.0000 


District DIRECTOR OF CUSTOMS 
55 Erieview Plaza 
7 


Cleveland, Ohio 44114 


Re: Request for Further Review of Protest 4103-91-000187, dated June 13, 1991 
Concerning Disposable Latex Rubber Gloves. 


DEAR Mr. NELSON: 

This ruling is on a protest that was filed against your decision of May 17, 1991, 
in the liquidation of several entries covering the referenced items. Other protests 
covering the same or similar gloves were also filed. Consideration of this matter 
was delayed since one or more of the protest files were misdirected during pro- 
cessing. 


Facts: 


The articles under consideration are two styles of disposable latex gloves. One 
style is ambidextrous, powdered for easy on-off, comes in 9-1/2 inch length and 
.005 inch thickness and comes in two sizes. It is packaged in boxes of 100 and in 
polybags of 1000. The sample box provided has a stick-on label bearing the legend 
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“FOR INDUSTRIAL USE.” Advertising literature provided by the protestant speci- 
fies a number of uses for the gloves and states that they are for use “[a]nywhere 
you need a light duty liquidproof glove.” Information on the box specifies that the 
gloves are made from natural latex for greater finger dexterity extra sensitivity 
and tactility, that they do not cause hand fatigue, that they have snug rolled cuffs 
for greater protection and that they keep hands cool and comfortable. 

A second style of the latex gloves is made for both left hand and right hand 
application. They come in a 12 inch length, are .009 inches thick, have an anti-slip 
bisque finish and come in half-sizes ranging from 6 to 9. Some of the gloves are 
packaged in an individual heat-sealed polybag and some are packaged 50 right- 
hand or left-hand gloves per heat-sealed polybag. Both of the aforementioned 
packages are subsequently packaged in master heat sealed polybags which, in 
turn, are packaged so that there are 200 pairs per case. These gloves are noted to 
provide a combination of comfort, sensitivity and fit, offer a secure grip for both 
wet and dry applications and to provide one of the industry’s lowest particulate 
levels for use in a clean room environment. 


Issue: 


What is the classification of 100 percent natural latex disposable rubber gloves? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) is governed by the General Rules of Interpre- 
tation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the heading and any relative section and 
chapter notes. If GRI 1 fails to classify the goods and if the heading and legal notes 
do not otherwise require, the remaining GRI’s are applied, taken in order. 

The articles under consideration were classified by Customs as surgical and 
medical gloves under subheading 4015.11.0000, HTSUSA. The protestant states 
that the gloves are industrial gloves classifiable under subheading 4015.19.1010, 
HTSUSA. The protestant notes that these gloves are labelled for industrial use 
and that they are sold to distributors who sell to industrial companies for various 
applications. Advertising literature provided by the protestant states that the am- 
bidextrous gloves are g@~d “[aJnywhere you need a light-duty liquidproof glove” 
and specifies use in laboratory analysis/technical work, food processing and han- 
dling, quality control, electronic assembly, polishing, equipment clean-up, nuclear 
power plant clean-up, pharmaceutical plants, cosmetic manufacturing, semi-con- 
ductor plans, acid etching, camera lens and film processing, watch manufacturing, 
medical kit manufacturing, biotechnology, airline cabin maintenance, USDA vet- 
erinary departments, fast-food preparation and quality control inspection. Similar 
advertising literature regarding the gloves which are specifically designed for left 
or right hand application states that such gloves are for use in electronics, phar- 
maceuticals, aerospace and biotech controlled environments and in environments 
where there is a need for reduced particle contamination. 

The protestant also states that the gloves are marked “FOR INDUSTRIAL USE” 
in order to comply with the Food and Drug Administration (FDA) requirements 
for disposable rubber latex gloves used with industrial applications. 

In considering this matter we consulted the Explanatory Notes to the Harmo- 
nized System which represents the opinion of the international classification ex- 
perts. We noted that the subheading explanatory note to subheading 4015.11 
describes surgical gloves as “...thin, highly tear-resistant articles manufactured by 
immersion, of a kind worn by surgeons. They are generally presented in sterile packs.” 

We also consulted the regulations of the FDA. In this regard, we were unable to 
confirm that there is a regulation of that agency which requires the labelling of 
gloves for industrial use. A FDA source informally advised us that that agency 
would not be interested in latex gloves being brought in for non-medical purposes. 
He was unable to confirm that such a regulation existed. We also consulted Part 
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800 of the FDA Regulations (21 CFR Part 800) regarding patient examination and 
surgeon’s gloves; adulteration. These regulations, written in light of the preva- 
lence of human immunodeficiency virus (HIV) infection and the risk of clinical 
transmission of other infections, define adulteration of the referenced gloves and 
establish the sample plans and test method to be used to determine if the gloves 
are adulterated. Those regulations, without further definition, include gloves 
which meet the adulteration and test method specifics therein which are identi- 
fied as medical or surgical gloves. 

Section 880.6250, FDA Regulations (21 CFR 880.6250) defines a patient exami- 
nation glove as “...a disposable device intended for medical purposes that is worn 
on the examiner’s hand or finger to prevent contamination between patient and 
examiner.” Section 878.4460, FDA Regulations (21 CFR 878.4460) defines a 
surgeon’s glove as “...a device made of natural or synthetic rubber intended to be 
worn by operating room personnel to protect a surgical wound from contamina- 
tion.” While there is no FDA regulatory requirement that these gloves be sterile, 
FDA guidelines do provide that gloves utilized during operating procedures meet 
certain sterility requirements. The aforementioned FDA source advised us that 
appropriate sterility requirements may be met at or subsequent to importation if 
the gloves are identified as medical or surgical gloves. The sterility requirements 
must be met before the gloves are made available to the end-user. 

In discussions with both an FDA source and a practicing physician we confirmed 
that only a small category of these gloves, i.e., surgeon’s gloves utilized when 
there is an open wound, such as during an operation, must be sterile. Examination 
gloves, even those utilized for rectal and vaginal examinations, are not normally 
sterile. These gloves are packaged in dispenser boxes in the same manner as the 
protestant’s ambidextrous gloves. 

We were unable to find any difference between such gloves which are the 
subject of this protest and those which were observed in the physician’s office. 

The physician advised us that a sterile environment is only a concern when 
there is an open wound where blood may be present. He noted that non-sterile 
examination gloves which protect the physician from a disease and assure that a 
disease will not be transmitted from one patient to another via the physician are 
satisfactory for this purpose. 

While the FDA Regulations are not binding on the Customs Service and are 
referenced for information purposes only, we noted that those regulations, while 
defining qualities to be possessed by the surgeon’s and examination gloves, did not 
provide any characteristics which would be unique to those gloves. We also noted 
that the documentation provided by the protestant did not provide any basis for 
distinguishing between its product and medical gloves. Other than statements 
that the gloves would be used for industrial purposes and a label, stick-on in the 
case of the ambidextrous gloves, which stated they were for industrial use, there 
does not appear to be any basis for distinguishing these gloves from those de- 
scribed as medical gloves. 


Holding: 


The subject disposable latex gloves are classifiable under subheading 
4015.11.0000, HTSUSA, and are subject to a general rate of duty of 3.7 percent ad 
valorem. Such articles, if the product of Thailand, which meet the requirements 
of General Note 3(c)(ii) of the HTSUSA, regarding the General System of Prefer- 
ences (GSP), are eligible for a free special rate of duty upon compliance with the 
provisions of section 10.171 et seg., Customs Regulations (19 C.F.R. §10.171 et 
seq.). Such articles, if the product of Malaysia, are presently excluded from such 
treatment by subdivision (c)(ii)(D) of General Note 3, HTSUSA. 

Since the rate of duty under the classification indicated above is the same as the 
liquidated rate, you are instructed to deny the protest in full. A copy of this 
decision should be attached to Customs Form 19 and provided to the protestant as 
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part of the notice of action on the protest. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


May 24, 1995 

CLA-2 R:C:F 957522 ALS 
Category: Classification 
Tariff No. 4015.11.0000 


District DirEcTOR OF CUSTOMS 
1000 Second Ave, Room 2200 
Seattle, WA 98104 


Re: Request for Further Review of Protest 3001-94-100631, dated October 24, 
1994, Concerning Disposable Latex Rubber Examination Gloves From Malaysia. 
DEAR Mr. Harpy: 
This ruling is on a protest that was filed against your decision of October 21, 
1994, in the liquidation of an entry covering the referenced articles. 
Facts: 


The articles under consideration are ambidextrous disposable unsterilized latex 
examination gloves produced in Malaysia which are imported in bulk and subse 
quently packaged in quantities of 100 pieces. 


Issue: 


What is the classification of ambidextrous natural latex disposable rubber ex- 
amination gloves? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) is governed by the General Rules of Interpre- 
tation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and 
chapter notes. If GRI 1 fails to classify the goods and if the headings and legal notes 
do not otherwise require, the remaining GRI’s are applied, taken in order. 

The articles under consideration were classified by Customs as surgical and 
medical gloves under subheading 4015.11.0000, HTSUSA. The protestant states 
that the gloves are non medical gloves classifiable in subheading 4015.19.1010, 
HTSUSA. The protestant states that the subject gloves, which are imported in 
bulk, are not medical gloves and that, when repackaged after importation, they 
are labelled as non-medical gloves. A photocopy of a portion of that package is 
provided to confirm that. 

The protestant notes that the gloves are not approved by the Food and Drug 
Administration (FDA) for medical purposes. It also notes that, while the gloves are 
manufactured in a facility approved by the FDA under its Good Manufacturing 
Practices, they do not meet the FDA requirements for medical gloves. In this 
regard the protestant notes that the non-medical character of the gloves can be 
tested by viewing the pricing, labelling and packaging, advertising and customer 
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lists. It also notes that the commercial designation of the merchandise and the 
FDA standards should be used in interpreting the tariff. It further states that 
there may be different production lines or facilities in an FDA approved facility and 
that gloves in such a facility may be produced by a Taiwanese machine which may 
produce products which do not pass pinhole ratio requirements. 

In considering this matter we note that latex examination gloves, as indicated in 
Headquarters Ruling Letters (HRL) 951204 and 951586, dated June 23, 1992, and 
HRL 951489, dated July 1, 1992, need only meet FDA standards if they are to be 
marketed as medical gloves. In such case the gloves would have to be manufac- 
tured pursuant to FDA requirements-and regulations, as noted by the protestant. 
While tie protestant indicates that there are secondary facts such as price; pack- 
aging, labelling, etc., which should be used to corroborate whether the gloves are 
medical or non-medical, we do not believe that these factors are conclusive. The 
protestant clearly notes that the price for medical gloves is almost double the price 
paid for non-medical latex gloves. It also notes that gloves for medical purposes 
must comply with costly FDA approval procedures. Since the protestant has not 
provided any objective documentation or information which would permit us to 
distinguish between the medical and non-medical gloves and since the procedures 
for obtaining FDA approval are obviously costly, we must assume that the in- 
creased costs of the gloves labelled medical gloves is related to meeting FDA 
requirements relating to facility approval, testing, etc., so that certain gloves can 
be marketed as medical gloves. In other words no objective documentation or 
information has been submitted which would provide a basis for distinguishing 
between those gloves which are to be marketed for medical purposes and which, 
therefore, must comply with FDA requirements, and those gloves which are to be 
marketed for other purposes and which, therefore, need not comply with FDA 
requirements and are not submitted for such approval. In view of this, the fact 
that Customs laboratory analysis confirms that the instant gloves meet the FDA 
standards, along with the fact that the gloves are manufactured in an FDA ap- 
proved facility by a registered supplier of medical gloves, etc., makes it difficult to 
reach a conclusion other than these are medical gloves. 

We have seen dispenser boxes of latex examination gloves in both medical and 
commercial environments and have been unable to observe a difference between 
the two except as to labelling. They would both seem to be capable of accomplish- 
ing the purposes for which they were manufactured, preventing the transmittal 
of disease or contamination between the examiner and the object of the examina- 
tion. Based on the documentation of record in this protest and after reviewing the 
documentation submitted in connection with earlier rulings, we have been unable 
to conclude that the instant gloves are somehow distinguishable from medical 
gloves except for the method in which they are labelled and marketed. 

While the use of a product in the United States might be considered in deter- 
mining the classification of a product, we do not agree with the protestant that the 
common or commercial definition of the product in the United States, based on 
whether or not the importer, manufacturer, or other interested party has sought 
FDA approval of certain latex gloves as medical gloves; is controlling for tariff 
purposes. If we were to follow this argument we would have to conclude that two 
gloves which were exactly the same in all particulars, except that one was labelled 
“medical” and the other was labelled “non-medical” would not be uniformly classified. 

Further, in classifying merchandise we read through the headings and sub- 
headings until we reach the one that first describes the goods. Since the instant 
gloves apparently meet the requirements for surgical and medical gloves, albeit 
not labelled as such, we have concluded that the prior classification is correct. 


Holding: 


Ambidextrous disposable latex examination gloves, the product of Malaysia, are 
classifiable under subheading 4015.11.0000, HTSUSA, and were subject to a col- 
umn one general rate of duty of 3.7 percent ad valorem. 

Since the classification indicated above is the same as the classification under 
which the entry was liquidated, you are instructed to deny the protest in full. 
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A copy of this decision should be attached to the Customs Form 19 and provided 
to the protestant as part of the notice of action on the protest. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3553-065, dated 
August 4, 1993, Subject, Revised Protest Directive, this decision should be pro- 
vided by your office to the protestant no later than 60 days from the date of this 
letter. Any reliquidation of the entries in accordance with this decision must be 
accomplished prior to the mailing of the decision. Sixty days from the date of the 
decision the Office of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in ACS and the 
public via the Diskette Subscription Service, Freedom of Information Act and 
other public access channel 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


May 24, 1995 

CLA-2 R:C:F 957561 ALS 
Category: Classification 
Tariff No. 4015.11.0000 


District DirEcTOR oF CUSTOMS 
610 S. Canal Street 
Chicago, IL 60607 


Re: Request for Further Review of Protest 3901-94-102358, dated October 20, 
1994, Concerning Disposable Natural Latex Rubber Gloves From Malaysia. 


DEAR Mr. Roster: 

This ruling is on a protest that was filed against your decision of July 22, 1994, 
in the liquidation of an entry covering ambidextrous disposable natural latex rub- 
ber examination gloves from Malaysia. 


Facts: 


The articles under consideration are disposable unsterilized latex rubber exami- 
nation gloves produced in Malaysia. 


Issue: 


What is the classification of disposable ambidextrous natural latex rubber ex- 
amination gloves? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) is governed by the General Rules of Interpre- 
tation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and 
chapter notes. If GRI 1 fails to classify the goods and if the headings and legal 
notes do not otherwise require, the remaining GRI’s are applied, taken in order. 

The articles under consideration were classified by Customs as surgical and 
medical gloves under subheading 4015.11.0000, HTSUSA. The protestant states 
that the gloves are not medical gloves and that they should be classified under 
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subheading 4015.19.1010, HTSUSA, as other gloves. 

Counsel notes that the gloves are packaged in dispenser boxes of 100 gloves 
which are marked “For Industrial Use Only” and are sold to various non-medical 
industries, i.e., electronic, pharmaceutical, food processing and chemical. Refer- 
ence is made to regulatory provision of the Food and Drug Administration (FDA) 
and the Explanatory Notes (EN) to the Harmonized System regarding surgeon’s 
gloves and the requirement that they be sterile. In this regard, we note that 
surgeon’s gloves are used during an operation to protect a surgical wound from 
contamination, while the subject gloves are not surgeon’s gloves but are examina- 
tion gloves. Such gloves, even those utilized for rectal and vaginal examinations, 
are not normally sterile. These gloves are packaged in dispenser boxes in the 
same manner as the protestant’s gloves. 


Counsel notes that it is not economically practical to use the instant gloves for 
medical purposes. It is noted that increased factory inspection and FDA documen- 
tation cause medical and surgical gloves to cost more than industrial use gloves. 
We recognize this difference in cost but do not believe it is the result of any 
inherent difference between latex gloves labelled as medical and those labelled as 
industrial. As noted by counsel this cost difference is related to the costs resulting 


from meeting FDA procedures and requirements to permit latex gloves to be 
imported as medical gloves if the importer wishes to do so. We, however, note that 
if the importer does not wish to import the gloves as medical gloves but as indus 
trial gloves, it need not follow the FDA procedures and requirements. This does 
not mean that there is substantive distinction between the gloves based on such 
labelling. We were unable to find any difference between gloves such as those 
which are the subject of this protest and examination gloves commonly seen in a 
physician’s office. Absent documentation which confirms that there is a difference 
between examination gloves used for medical purposes and examination gloves 
that are used for other purposes, we must presume that they are the same. 

Counsel notes that Customs has not discussed the elements of principal use and 
that such factor along with manner of labelling must be considered in classifying 
the gloves. Counsel indicates that certain commercial factors, as enunciated by 
the court in United States v. The Carborundum Company, 63 C.C.P.A. 98, C.A.D. 
1172, 586 F.2d 373 (1976), cert. denied 429 U.S. 979 (1976) should be considered in 
defining a class or kind of merchandise. The factors specified therein are: the 
expectation of the ultimate purchaser; channels of trade; general physical charac- 
teristics, environment of sale (accompanying accessories, manner of advertise- 
ment and display); economic practicality of so using the import; and recognition in 
the trade of this use. Counsel concludes that based on these factors, it is evident 
that the instant gloves are not of the class or kind used for surgical or medical 
purposes. We disagree with counsel’s conclusion. We have been unable, as previ- 
ously noted, to confirm a difference between the physical characteristics of the 
“medical” versus the “non-medical” gloves. 

We note that these gloves, regardless of their labelling or end use, are generally 
produced in the same FDA approved facilities, on the same machines, etc. In the 
past when we have submitted these gloves to laboratory analysis, they have all 
met the FDA requirements; although only certain of the gloves actually were FDA 
approved. Thus, we have no basis for concluding that there is a distinction be- 
tween latex rubber gloves based on how they are labelled. This distinction appears 
to be based on the importer marketing plan rather than any physical characteris- 
tics of the gloves. Thus, if we were to rely on the commercial designation and use, 
as suggested by counsel, we would have to conclude that two gloves which were 
exactly the same in all particulars, except that one was labelled “medical” and the 
other was labelled “non-medical” would not be uniformly classified. 

Further, in classifying merchandise we read through the headings and sub- 
headings until we reach the one that first describes the goods. Since the instant 
gloves meet the requirements for surgical and medical gloves, albeit not labelled 
as such, we have concluded that the prior classification, which follows the holding 
in Headquarters Ruling Letters (HRL) 951204 and 951586, dated June 23, 1992, 
and HRL 951489, dated July 1, 1992, is correct. 
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Holding: 


Ambidextrous disposable natural latex rubber gloves, the product of Malaysia, 
are classifiable under subheading 4015.11.0000, HTSUSA, and were subject to a 
column 1 general rate of duty of 3.7 percent ad valorem in 1994. 

Since the classification indicated above is the same as the classification under 
which the entry was liquidated, you are instructed to deny the protest in full. 

A copy of this decision should be attached to the Customs Form 19 and provided 
to the protestant as part of the notice of action on the protest. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3553-065, dated 
August 4, 1993, Subject, Revised Protest Directive, this decision should be pro- 
vided by your office to the protestant no later than 60 days from the date of this 
letter. Any reliquidation of the entries in accordance with this decision must be 
accomplished prior to the mailing of the decision. Sixty days from the date of the 
decision the Office of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in ACS and the 
public via the Diskette Subscription Service, Freedom of Information Act and 
other public access channels. 


JOHN E. ELkINs, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT E] 


April 15, 1998 
CLA-2 RR:CR:GC 961270 ALS 
Category: Classification 
Tariff No. 4015:11:0000 


Port DIRECTOR OF CUSTOMS 
U.S. Customs SERVICE 

Los ANGELES/LONG BEACH AREA 
300 S. Ferry Street 
Terminal Island, CA 90731 


Re: Application for Further Review of Protest 2704-97-102641, dated August 6, 
1997, Regarding Disposable Latex Gloves. 


DEAR Port DirREcTOR: 

This is in reference to a protest filed against 4 of your decisions of May 1997, 
concerning the classification of ambidextrous latex rubber gloves from Malaysia. 

Your comments submitted with the protest noted several prior Headquarters 
rulings indicating that the merchandise should be classified in subheading 
4015.11.0000, HTSUSA, but that you had received further guidance that the mer- 
chandise should be classified, as the entries were liquidated, in subheading 
4015.19.1000, HTSUSA, “in the absence of any proof that the gloves in each ship- 
ment passed or would pass the FDA requirements.” 

We have reviewed the protest record and the rulings previously issued as to this 
merchandise. We find no basis at this time for disturbing those rulings. Accord- 
ingly, the holding in the previous rulings should be followed and the protest granted. 

A copy of this decision should be attached to the Customs Form 19 and provided 
to the protestant as part of the notice of action on the protest. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3553-065, dated 
August 4, 1993, Subject, Revised Protest Directive, this decision should be pro- 
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vided by your office to the protestant no later than 60 days from the date of this 
letter. Any reliquidation of the entries in accordance with this decision must be 
accomplished prior to the mailing of the decision. Sixty days from the date of the 
decision the Office of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in ACS and the 
public via the Diskette Subscription Service, Freedom of Information Act and 
other public access channels. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


CLA-2 RR:CR:GC 964836 AM 
Category: CLASSIFICATION 
Tariff No. 4015.19.10 


I . Scott D. JOHNSON 
C.H. Rosinson INTER 
21820 76th Ave. S 
Kent, WA 98032 


Re: HQ 957522 revoked; non-medical use latex gloves 


DEAR Mr. JOHNSON: 

This is in reference to Headquarters Ruling (HQ) 957522, dated May 24, 1995, 
and issued to the Port Director, of Customs, Seattle, Washington, concerning 
protest 3001-94-100631, which you filed on behalf of Lyons Safety Inc., on October 
24, 1994, against the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of non-medical use latex rubber gloves. In that ruling it 
was determined that the subject gloves were classifiable under subheading 
4015.11.00, HTSUS, which provides for “[Alrticles of apparel and clothing accesso- 
ries (including gloves), for all purposes, of vulcanized rubber other than hard 
rubber: {Glloves: [S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, 
submitted to the Port Director, of Customs, New York, also concerning the classi- 
fication of non-medical use latex rubber gloves, we have reconsidered HQs 951033 
dated June 8, 1992, 951586, dated June 23, 1992, 957561, dated May 24, 1995, and 
961270, dated April 15, 1998. This ruling revokes HQ 957522. HQs 964837, 964838, 
and 964839 of this date, revoke HQs 951033 and 951586, 957561 and 961270, 
respectively. These revocations set forth Customs position as to the classification 
of these goods and have no effect upon protests as to past importations. 


Facts: 


The articles under consideration are disposable, unsterilized latex rubber gloves 
imported in bulk from Malaysia and repackaged in dispenser boxes of 100 gloves 
which are marked for non-medical use. The gloves are sold to electronic, pharma- 
ceutical, chemical and food processing industries but are not sold for surgical or 
medical use. 


Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifi- 
able under subheading 4015.11.00, HTSUS. 
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Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the Addi- 
tional U.S. Rules of Interpretation are part of the HTSUS and are to be considered 
statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings. any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
System may be utilized. The ENs, although not dispositive or legally binding, 
provide a commentary on the scope of each heading, and are (official interpreta- 
tion of the Harmonized System at the international level) generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification 
controlled by use (other than actual use) is to be determined in accordance with 
the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use”. 

The following HTSUS subheadings are relevant to the classification of this 
product: 


4015 Articles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: 


Gloves: 


4015.11.00 Surgical and medical 


4015.19 Other: 


4015.19.10 Seamless 


The EN for subheading 4015.11, states as follows: “[S]urgical gloves are thin, 
highly tear-resistant articles manufactured by immersion, of a kind worn by sur- 
geons. They are generally presented in sterile packs.” 

Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. 
Chemicals v. United States, 20 C.I.T. 382, 923 F. Supp. 202 (1996 Ct. Intl. Trade) 
explained the application of these types of HTSUS provisions thus: 


When applying a “principal use” provision, the Court must ascertain the class 
or kind of goods which are involved and decide whether the subject merchan- 
dise is a member of that class. See supra Additional US Rule of Interpretation 
1 to the HTSUS. In determining the class or kind of goods, the Court exam- 
ines factors which may include: (1) the general physical characteristics of the 
merchandise; (2) the expectation of the ultimate purchasers; (3) the channels 
of trade in which the merchandise moves; (4) the environment of the sale 
(e.g., the manner in which the merchandise is advertised and displayed); (5) 
the usage of the merchandise; (6) the economic practicality of so using the 
import; and (7) the recognition in the trade of this use. United States v. 
Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 373, 377, cert. denied, 429 
US. 979, 50 L. Ed. 2d 587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.L.T., 
Slip Op. 96-30, at page 5. 
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Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying 
disposable latex gloves for industrial use in subheading 4015.11.00, HTSUS, the 
provision for surgical and medical latex gloves, were based on the premise that 
industrial use gloves and medical use gloves are actually the same product and 
hence belong to the same class or kind of merchandise. In those rulings, we noted 
that both industrial use and medical use gloves were made on the same machines 
and of the same materials. We went on to state that: “there does not appear to be 
any basis for distinguishing between these gloves and medical use latex gloves.” 
We now believe this statement is in error. 

The EN describes gloves of subheading 4015.11 as “thin, highly tear-resistant 
articles.” In fact, in the United States, such gloves undergo stringent testing of 
their leak resistance and adulteration. (21 CFR 800.20). According to a source at 
the Food and Drug Administration (“FDA”), industrial use gloves are medical use 
gloves that have failed this test or were not tested. Manufacturers may then sell 
the untested, adulterated or leaky gloves to the cosmetic, food handling, electronic 
and other industries. There are strict penalties for attempting to insert industrial 
use gloves into the medical use market because they are of differing quality. (21 
CFR 800.55). We now believe that the quality difference in these gloves, where 
the tear resistance of the article is specifically noted in the EN, distinguishes the 
surgical and medical use gloves from the non-medical use gloves. 

Furthermore, the principal use of gloves labeled specifically for non-medical use 
can not be a medical use because such use is prohibited by the FDA. (21 CFR 801 
et seq.). Although another agency’s regulations are not controlling in Customs 
classification decisions, where Customs must apply a “use” provision to merchan- 
dise, the controlling regulatory scheme is indeed relevant. 

Lastly, application of the Carborundum factors all mandate classification of 
gloves imported for and labeled for non-medical use in subheading 4015.19.10, the 
provision for “[Al]rticles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: 
Sleamless”. The general physical characteristics of industrial use gloves include 
leaks, tears or pinholes not found in medical use gloves. The recognition in the 
trade of industrial use, the expectation of the ultimate purchasers for industrial 
use, the channels of trade to industrial, cosmetic and food handler industries, the 
environment of the sale including the label stating that the gloves are only for 
industrial use or for non-medical use, and the actual usage of the merchandise in 
cosmetic, electronic, food handling and other industries, all point to principal use 
in a non-medical setting. Also, there is an extra expense in testing medical use 
gloves so it would not be practical to use medical use gloves as industrial gloves and 
it is for industrial use gloves to be used for medical purposes due to the leaky or 
torn nature of the glove. 


Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[Alrticles of apparel and clothing accessories (including 
gloves), for all purposes, of vulcanized rubber other than hard rubber: [G]loves: 
{[O|ther: [S]eamless.” 

HQ 957522 is revoked. Although there is no consequence of this action with 
regards to protest 3001-94-100631, future imports occurring on or after this ruling’s 
effective date should be classified consistent with this ruling. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT G] 


CLA-2 RR:CR:GC 964837 AM 
Category: Classification 
Tariff No. 4015.19.10 


Mr. Tim McMILLeN 

ANSELL EpMoNT INDUSTRIAL INC. 
Box 6000 

Cochocton, OH 43812-6000 


Re: HQ 951033 and HQ 951586 revoked; non-medical use latex gloves. 


Dear Mr. McMILLEN: 

This is in reference to Headquarters Rulings (HQs) 951033 and 951586, dated 
June 8, 1992, and June 23, 1992, respectively, and issued to the Port Director, of 
Customs, Cleveland Ohio, concerning protest 4103-91-000187 which you filed on 
June 13, 1991, against the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of non-medical use latex rubber gloves. In those 
rulings it was determined that the subject gloves were classifiable under subhead- 
ing 4015.11.00, HTSUS, which provides for “[Alrticles of apparel and clothing 
accessories (including gloves), for all purposes, of vulcanized rubber other than 
hard rubber: [G]loves: [S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, 
submitted to the Port Director, of Customs, New York, also concerning the classi- 
fication of non-medical use latex rubber gloves, we have reconsidered 957522 and 
957561, dated May 24, 1995, and 961270, dated April 15, 1998. This ruling revokes 
HQ 951033 and HQ 951586. HQs 964836, 964838, and 964839 of this date, revoke 
HQs 957522, 957561, and 961270, respectively. These revocations set forth Cus- 


toms position as to the classification of these goods and have no effect upon 
protests as to past importations. 


Facts: 


The articles under consideration are two styles of disposable latex gloves. One 
style is ambidextrous, powdered for easy on-off, comes in 9-1/2 inch length and 
.005 inch thickness and comes in two sizes. It is packaged in boxes of 100 and in 
polybags of 1000. According to the rulings, the sample box provided has a stick-on 
label bearing the legend “FOR INDUSTRIAL USE.” Advertising literature pro- 
vided specifies a number of uses for the gloves and states that they are for use 
“laJnywhere you need a light duty liquidproof glove.” Information on the box 
specifies that the gloves are made from natural latex for greater finger dexterity 
extra sensitivity and tactility, that they do not cause hand fatigue, that they have snug 
rolled cuffs for greater protection and that they keep hands cool and comfortable. 

A second style of the latex gloves is made for both left hand and right hand 
application. They come in a 12 inch length, are .009 inches thick, have an anti-slip 
bisque finish and come in half-sizes ranging from 6 to 9. Some of the gloves are 
packaged in an individual heat-sealed polybag and some are packaged 50 right- 
hand or left-hand gloves per heat-sealed polybag. Both of the packages are subse- 
quently packaged in “master” heat sealed polybags which, in turn, are packaged so 
that there are 200 pairs per case. These gloves are noted to provide a combination 
of comfort, sensitivity and fit, offer a secure grip for both wet and dry applications 
and to provide one of the industry’s lowest particulate levels for use in a clean 
room environment. 


Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifi- 
able under subheading 4015.11.00, HTSUS. 
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Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the Addi- 
tional U.S. Rules of Interpretation are part of the HTSUS and are to be considered 
statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
System may be utilized. The ENs, although not dispositive or legally binding, 
provide a commentary on the scope of each heading, and are (official interpreta- 
tion of the Harmonized System at the international level) generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification 
controlled by use (other than actual use).is to be determined in accordance with 
the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use”. 

The following HTSUS subheadings are relevant to the classification of this 
product: 


4015 Articles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: 


Gloves: 


4015.11.00 Surgical and medical 


4015.19 Other: 


1015.19.10 Seamless 


The EN for subheading 4015.11, states as follows: “[S]urgical gloves are thin, 
highly tear-resistant articles manufactured by immersion, of a kind worn by sur- 
geons. They are generally presented in sterile packs.” 

Subheading 4015.11, HTSUS, is a principal use provision. The court in FE. M. 
Chemicals v. United States, 20 C.1.T. 382, 923 F. Supp. 202 (1996 Ct. Intl. Trade) 
explained the application of these types of HTSUS provisions thus: 


When applying a “principal use” provision, the Court must ascertain the class 
or kind of goods which are involved and decide whether the subject merchan- 
dise is a member of that class. See supra Additional US Rule of Interpretation 
1 to the HTSUS. In determining the class or kind of goods, the Court exam- 
ines factors which may include: (1) the general physical characteristics of the 
merchandise; (2) the expectation of the ultimate purchasers; (3) the channels 
of trade in which the merchandise moves; (4) the environment of the sale 
(e.g., the manner in which the merchandise is advertised and displayed); (5) 
the usage of the merchandise; (6) the economic practicality of so using the 
import; and (7) the recognition in the trade of this use. United States v. 
Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 373, 377, cert. denied, 429 
U.S. 979, 50 L. Ed. 2d 587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.L.T., 
Slip Op. 96-30, at page 5. 
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Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying 
disposable latex gloves for industrial use in subheading 4015.11.00, HTSUS, the 
provision for surgical and medical latex gloves, were based on the premise that 
industrial use gloves and medical use gloves are actually the same product and 
hence belong to the same class or kind of merchandise. In those rulings, we noted 
that both industrial use and medical use gloves were made on the same machines 
and of the same materials. We went on to state that: “there does not appear to be 
any basis for distinguishing between these gloves and medical use latex gloves.” 
We now believe this statement is in error. 

The EN describes gloves of subheading 4015.11 as “thin, highly tear-resistant 
articles.” In fact, in the United States, such gloves undergo stringent testing of 
their leak resistance and adulteration. (21 CFR 800.20). According to a source at 
the Food and Drug Administration (“FDA”), industrial use gloves are medical use 
gloves that have failed this test or were not tested. Manufacturers may then sell 
the untested, adulterated or leaky gloves to the cosmetic, food handling, electronic 
and other industries. There are strict penalties for attempting to insert industrial 
use gloves into the medical use market because they are of differing quality. (21 
CFR 800.55). We now believe that the quality difference in these gloves, where 
the tear resistance of the article is specifically noted in the EN, distinguishes the 
surgical and medical use gloves from the non-medical use gloves. 

Furthermore, the principal use of gloves labeled specifically for non-medical use 
can not be a medical use because such use is prohibited by the FDA. (21 CFR 801 
et seq.). Although another agency’s regulations are not controlling in Customs 
classification decisions, where Customs must apply a “use” provision to merchan- 
dise, the controlling regulatory scheme is indeed relevant. 

Lastly, application of the Carborundum factors all mandate classification of 
gloves imported for and labeled for non-medical use in subheading 4015.19.10, the 
provision for “[Alrticles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: 
[Sleamless”. The general physical characteristics of industrial use gloves include 
leaks, tears or pinholes not found in medical use gloves. The recognition in the 
trade of industrial use, the expectation of the ultimate purchasers for industrial 
use, the channels of trade to industrial, cosmetic and food handler industries, the 
environment of the sale including the label stating that the gloves are only for 
industrial use or for non-medical use, and the actual usage of the merchandise in 
cosmetic, electronic, food handling and other industries, all point to principal use 
in a non-medical setting. Also, there is an extra expense in testing medical use 
gloves so it would not be practical to use medical use gloves as industrial gloves and 
it is for industrial use gloves to be used for medical purposes due to the leaky or 
torn nature of the glove. 


Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including 
gloves), for all purposes, of vulcanized rubber other than hard rubber: [G]loves: 
[O]ther: [Sleamless.” 

HQs 951033 and 951586 are revoked. Although there is no consequence of this 
action with regards to protest 4103-91-000187, future imports occurring on or 
after this ruling’s effective date should be classified consistent with this ruling. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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ATTACHMENT H] 


CLA-2 RR:CR:GC 964838 AM 
Category: Classification 
Tarriff No. 4015.19.10 


Mr. DonaLp J. UNGER 

BarNES, RICHARDSON & COLBURN 
200 East Randolph Drive 
Chicago, IL 60601 


Re: HQ 957561 revoked; non-medical use latex gloves. 


Dear Mr. UNGER: 

This is in reference to Headquarters Ruling (HQ) 957561, dated May 24, 1995, 
and issued to the Port Director, of Customs, Chicago, Illinois, concerning protest 
3901-94-102358, which you filed on behalf of Magid Glove on October 20, 1994, 
against the classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of non-medical use latex rubber gloves. In those rulings it was 
determined that the subject gloves were classifiable under subheading 4015.11.00, 
HTSUS, which provides for “[A]rticles of apparel and clothing accessories (includ- 
ing gloves), for all purposes, of vulcanized rubber other than hard rubber: [G]loves: 
[S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, 
submitted to the Port Director, of Customs, New York, also concerning the classi- 
fication of non-medical use latex rubber gloves, we have reconsidered HQs, 951033 
and 951586, dated June 8, 1992, and June 23, 1992, respectively, 957522 and 
957561, both dated May 24, 1995, and 961270, dated April 15, 1998. This ruling 
revokes HQ 957561. HQs 964836, 964837, and 964839 of this date, revoke HQs 
957522, 951033 and 951586, and 961270, respectively. These revocations set forth 


Customs position as to the classification of these goods and have no effect upon 
protests as to past importations. 


Facts: 


The articles under consideration disposable unsterilized latex rubber gloves 
produced in Malaysia and packaged in dispenser boxes of 100 gloves which are 
marked “For Industrial Use Only.” The gloves are sold to electronic, pharmaceu- 
tical, chemical and food processing industries but are not sold for surgical or 
medical use. 


Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifi- 
able under subheading 4015.11.00, HTSUS. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the 
Additional U.S. Rules of Interpretation are part of the HTSUS and are to be 
considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
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System may be utilized. The ENs, although not dispositive or legally binding, 
provide a commentary on the scope of each heading, and are (official interpreta- 
tion of the Harmonized System at the international level) generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification 
controlled by use (other than actual use) is to be determined in accordance with 
the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use”. 

The following HTSUS subheadings are relevant to the classification of this 
product: 


4015 Articles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: 
Gloves: 


4015.11.00 Surgical and medical 


4015.19 Other: 
4015.19.10 Seamless 


The EN for subheading 4015.11, states as follows: “[Slurgical gloves are thin, 
highly tear-resistant articles manufactured by immersion, of a kind worn by sur- 
geons. They are generally presented in sterile packs.” 

Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. 
Chemicals v. United States, 20 C.1.T. 382, 923 F. Supp. 202 (1996 Ct. Intl. Trade) 
explained the application of these types of HTSUS provisions thus: 


When applying a “principal use” provision, the Court must ascertain the class 
or kind of goods which are involved and decide whether the subject merchan- 
dise is a member of that class. See supra Additional US Rule of Interpretation 
1 to the HTSUS. In determining the class or kind of goods, the Court exam- 
ines factors which may include: (1) the general physical characteristics of the 
merchandise; (2) the expectation of the ultimate purchasers; (3) the channels 
of trade in which the merchandise moves; (4) the environment of the sale 
(e.g., the manner in which the merchandise is advertised and displayed); (5) 
the usage of the merchandise; (6) the economic practicality of so using the 
import; and (7) the recognition in the trade of this use. United States v. 
Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 373, 377, cert. denied, 429 
U.S. 979, 50 L. Ed. 2d 587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.I.T., 
Slip Op. 96-30, at page 5. 


Our decisions in HQs 951033, 951586, 957522, 957561, and 961270, classifying 
disposable latex gloves for industrial use in subheading 4015.11.00, HTSUS, the 
provision for surgical and medical latex gloves, were based on the premise that 
industrial use gloves and medical use gloves are actually the same product and 
hence belong to the same class or kind of merchandise. In those rulings, we noted 
that both industrial use and medical use gloves were made on the same machines 
and of the same materials. We went on to state that: “there does not appear to be 
any basis for distinguishing between these gloves and medical use latex gloves.” 
We now believe this statement is in error. 

The EN describes gloves of subheading 4015.11 as “thin, highly tear-resistant 
articles.” In fact, in the United States, such gloves undergo stringent testing of 
their leak resistance and adulteration. (21 CFR 800.20). According to a source at 
the Food and Drug Administration (“FDA”), industrial use gloves are medical use 
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gloves that have failed this test or were not tested. Manufacturers may then sell 
the untested, adulterated or leaky gloves to the cosmetic, food handling, electronic 
and other industries. There are strict penalties for attempting to insert industrial 
use gloves into the medical use market because they are of differing quality. (21 
CFR 800.55). We now believe that the quality difference in these gloves, where 
the tear resistance of the article is specifically noted in the EN, distinguishes the 
surgical and medical use gloves from the non-medical use gloves. 

Furthermore, the principal use of gloves labeled specifically for non-medical use 
can not be a medical use because such use is prohibited by the FDA. (21 CFR 801 
et seq.). Although another agency’s regulations are not controlling in Customs 
classification decisions, where Customs must apply a “use” provision to merchan- 
dise, the controlling regulatory scheme is indeed relevant. 

Lastly, application of the Carborundum factors all mandate classification of 
gloves imported for and labeled for non-medical use in subheading 4015.19.10, the 
provision for “[A]rticles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: 
[Sleamless”. The general physical characteristics of industrial use gloves include 
leaks, tears or pinholes not found in medical use gloves. The recognition in the 
trade of industrial use, the expectation of the ultimate purchasers for industrial 
use, the channels of trade to industrial, cosmetic and food handler industries, the 
environment of the sale including the label stating that the gloves are only for 
industrial use or for non-medical use, and the actual usage of the merchandise in 
cosmetic, electronic, food handling and other industries, all point to principal use 
in a non-medical setting. Also, there is an extra expense in testing medical use 
gloves so it would not be practical to use medical use gloves as industrial gloves and 
it is for industrial use gloves to be used for medical purposes due to the leaky or 
torn nature of the glove. 


Holding 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[A]rticles of apparel and clothing accessories (including 
gloves), for all purposes, of vulcanized rubber other than hard rubber: [G]loves: 
[Olther: [S]eamless.” 

HQ 957561 is revoked. Although there is no consequence of this action with 
regards to protest 3901-94-102358, future imports occurring on or after this ruling’s 
effective date should be classified consistent with this ruling. 


JOHN DURANT 
Director, 
Commercial Rulings Division. 


CLA-2 RR:CR:GC 964839 AM 
Category: Classification 
Tariff No. 4015.19.10 


SST INTERNATIONAL INC. 


10415 S. La Cienega Blvd. 
Los Angeles, CA 90045 


Re: HQ 961270 revoked; non-medical use latex gloves. 
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DEAR Sir OR MADAM: 

This is in reference to Headquarters Ruling (HQ) 961270, dated April 15, 1998, 
and issued to the Port Director, of Customs, Los Angeles/Long Beach, California, 
concerning protest 2704-97-102641, which you filed on behalf of Boyd Medical and 
Safety, on August 6, 1997, against the classification, under the Harmonized Tariff 
Schedule of the United States (HTSUS), of non-medical use latex rubber gloves. 
In that ruling it was determined that the subject gloves were classifiable under 
subheading 4015.11.00, HTSUS, which provides for “[A]rticles of apparel and cloth- 
ing accessories (including gloves), for all purposes, of vulcanized rubber other 
than hard rubber: [G]loves: [S]urgical and medical.” 

In reviewing an unrelated protest, 1001-99-100923, dated February 24, 1999, 
submitted to the Port Director, of Customs, New York, also concerning the classi- 
fication of non-medical use latex rubber gloves, we have reconsidered HQs 951033, 
dated June 8, 1992, 951586, dated June 23, 1992, 957522 and 957561, both dated 
May 24, 1995. This ruling revokes HQ 961270. HQs 964836, 964837 and 964838 of 
this date, revoke HQs 957522, 951033 and 951586, and 957561, respectively. These 
revocations set forth Customs position as to the classification of these goods and 
have no effect upon the protests as to past importations. 


Facts: 


The articles under consideration disposable, pre-powdered, unsterilized, ambi- 
dextrous latex rubber gloves produced in Malaysia and packaged in dispenser 
boxes of 100 gloves. The gloves are sold to electronic, pharmaceutical, chemical 
and food processing industries but are not sold for surgical or medical use. 


Issue: 


Whether seamless, disposable latex rubber gloves for industrial use are classifi- 
able under subheading 4015.11.00, HTSUS. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the 
Additional U.S. Rules of Interpretation are part of the HTSUS and are to be 
considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
System may be utilized. The ENs, although not dispositive or legally binding, 
provide a commentary on the scope of each heading, and are (official interpreta- 
tion of the Harmonized System at the international level) generally indicative of 
the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 (Au- 
gust 23, 1989). 

Additional U.S. Rule of Interpretation 1(a) requires that “a tariff classification 
controlled by use (other than actual use) is to be determined in accordance with 
the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use”. 

The following HTSUS subheadings are relevant to the classification of this 
product: 


4015 Articles of apparel and clothing accessories (including gloves), for 
all purposes, of vulcanized rubber other than hard rubber: 
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‘al and medical 


4015.19 
4015.19.10 Seamless 


The EN for subheading 4015.11, states as follows: “[S]lurgical gloves are thin, 


highly tear-resistant articles manufactured by immersion, of a kind worn by sur- 
geons. They are generally presented in sterile packs.” 

Subheading 4015.11, HTSUS, is a principal use provision. The court in E. M. 
Chemicals v. United States, 20 C.1.T. 382, 923 F. Supp. 202 (1996 Ct. Intl. Trade) 
explained the application of these types of HTSUS provisions thus: 


When applying a “principal use” provision, the Court must ascertain the class 
or kind of goods which are involved and decide whether the subject merchan- 
dise is a member of that class. See supra Additional US Rule of Interpretation 
1 to the HTSUS. In determining the class or kind of goods, the Court exam- 
ines factors which may include: (1) the general physical characteristics of the 
merchandise; (2) the expectation of the ultimate purchasers; (3) the channels 
of trade in which the merchandise moves; (4) the environment of the sale 
(e.g., the manner in which the merchandise is advertised and displayed); (5) 


the usage of the merchandise; (6) the economic practicality of so using the 


import; and (7) the recognition in the trade of this use. United States 1 


U. 
Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 373, 377, cert. denied, 429 


U.S. 979, 50 L. Ed. 2d 587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.I.T., 
Slip Op. 96-30 


Our decisions in HQs 951033, 951586, 95 2, 957561, and 961270, classifying 
disposable latex gloves for industrial use in subheading 4015.11.00, HTSUS, the 
provision for surgical and medical latex gloves, were based on the premise that 
industrial use gloves and medical use gloves are actually the same product and 
hence belong to the same class or kind of merchandise. 


| 


In those rulings, we noted 
that both industrial use and medical use gloves were made on the same machines 
and of the same materials. We went on to state that: “there does not appear to be 
any basis for distinguishing between these gloves and medical use latex gloves.” 
We now believe this statement is in error. 

The EN describes gloves of subheading 4015.11 as “thin, highly tear-resistant 
articles.” In fact, in the United States, such gloves undergo stringent testing of 
their leak resistance and adulteration. (21 CFR 800.20). According to a source at 
the Food and Drug Administration (“FDA”), industrial use gloves are medical use 
gloves that have failed this test or were not tested. Manufacturers may then sell 
the untested, adulterated or leaky gloves to the cosmetic, food handling, electronic 
and other industries. There are strict penalties for attempting to insert industrial 
use gloves into the medical use market because they are of differing quality. (21 
CFR 800.55). We now believe that the quality difference in these gloves, where 
the tear resistance of the article is specifically noted in the EN, distinguishes the 
surgical and medical use gloves from the non-medical use gloves. 

Furthermore, the principal use of gloves labeled specifically for non-medical use 
can not be a medical use because such use is prohibited by the FDA. (21 CFR 801 
et seq.). Although another agency’s regulations are not controlling in Customs 
classification decisions, where Customs must apply a “use” provision to merchan- 
dise, the controlling regulatory scheme is indeed relevant. 

Lastly, application of the Carborundum factors all mandate classification of 
gloves imported for and labeled for non-medical use in subheading 4015.19.10, the 
provision for “[Al]rticles of apparel and clothing accessories (including gloves), for 
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all purposes, of vulcanized rubber other than hard rubber: [G]loves: [O]ther: 
{Sleamless”. The general physical characteristics of industrial use gloves include 
leaks, tears or pinholes not found in medical use gloves. The recognition in the 
trade of industrial use, the expectation of the ultimate purchasers for industrial 
use, the channels of trade to industrial, cosmetic and food handler industries, the 
environment of the sale including the label stating that the gloves are only for 
industrial use or for non-medical use, and the actual usage of the merchandise in 
cosmetic, electronic, food handling and other industries, all point to principal use 
in a non-medical setting. Also, there is an extra expense in testing medical use 
gloves so it would not be practical to use medical use gloves as industrial gloves and 
it is for industrial use gloves to be used for medical purposes due to the leaky or 
torn nature of the glove. 


Holding: 


Latex gloves labeled for non-medical use are classified in subheading 4015.19.10, 
HTSUS, the provision for “[Alrticles of apparel and clothing accessories (including 
gloves), for all purposes, of vulcanized rubber other than hard rubber: [G]loves: 
[O]ther: [S]eamless.” 

HQ 961270 is revoked. Although there is no consequence of this action with 
regards to protest 2704-97-102641, future imports occurring on or after this ruling’s 
effective date should be classified consistent with this ruling. 


JOHN DuRANT 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION AND MODIFICATION OF CUSTOMS 
RULING LETTERS AND TREATMENT RELATING TO THE TAR- 
IFF CLASSIFICATION OF NAPPED BED LINEN 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation and modification of tariff 
classification ruling letters and treatment relating to the classifica- 
tion of a napped bed linen. 


SUMMARY: Pursuant to Section 625 (c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625 (c)), this notice advises interested parties that Cus- 
toms intends to revoke four ruling letters and modify one ruling let- 
ter pertaining to the tariff classification of napped bed linen. Com- 
ments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 
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FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its obligations. Ac- 
cordingly, the law imposes a greater obligation on Customs to provide 
the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
this notice advises interested parties that Customs intends to revoke 
NY Ruling Letter (“NY”) D87088, dated March 2, 1999; NY D87989, 
dated March 2, 1999; NY E81441, dated May 19, 1999; and NY F89392, 
dated August 2, 2000, and in addition modify NY F83310, dated March 
15, 2000, pertaining to the classification of various bed linen with a 
slight level ofnapping Although in this notice Customs is specifically 
referring to these five subject ruling letters, this notice covers any 
rulings on this merchandise, which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to those identified. 
No further rulings have been found. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice pe- 
riod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by the Customs 
Service to substantially identical merchandise. This treatment may, 
among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
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Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice and 
comment period. An importer’s failure to advise Customs of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations 
subsequent to the effective date of the final decision of this notice. 

The subject bed linen was originally classified in heading 6302 of 
the Harmonized Tariff Schedule Annotated (“HTSUSA”), as not napped 
bed linen. However, upon further review of this line of merchandise 
it was determined that those bed linens which have slight brushing 
or napping should be classified accordingly in the Harmonized Tariff 
Schedule. 

Statistical Note 1(k), Chapter 52 to the HTSUSA which defines nap- 
ping does not require that a specified amount of fibers must be raised 
in order to qualify as a napped good. Rather the note requires that 
“some of the fibers” are raised. The items under review are described 
as various bed linens which have undergone a brushing process to 
produce a slight level of raised fibers on the surface of the linen. The 
subject merchandise was originally classified as “not napped” due to 
the low level of brushing on the fabric, however, this classification 
was in error. 

The tariff does not require that a set amount of fibers must be 
raised in order to qualify as a napped product for classification pur- 
poses and therefore the U.S. Customs Service will not subjectively 
determine levels of napping which must be fulfilled for products to be 
classified as napped. While the napping on the subject merchandise 
is slight, the level of napping is still detectable and has been accom- 
plished through the brushing process which is necessary for the for- 
mation of all napping. Therefore, it is the determination of the Office 
of Regulations & Rulings, that the subject cotton, printed, napped bed 
linen is classifiable in subheading 6302.21.70, HTSUS, and in sub- 
heading 6302.31.70, HTSUS for cotton, napped bed linen. 

In NY F89392, dated August 2, 2000, concerning the tariff classifica- 
tion of bed linen from Portugal, the products were cJassified under 
6302.21.90, HTSUSA, as cotton, printed, not napped bed linens. In 
NY D87088, dated May 2, 1999, and also in NY D87089, dated March 
2, 1999, concerning the tariff classification of bed linen from Portu- 
gal, the products were erroneously classified under subheading 
6302.21.90, HTSUSA, as printed not napped cotton bed linen. In NY 
£81441, dated May 19, 1999, concerning the tariff classification of bed 
linen from Portugal, the products were erroneously classified under 
6302.21.90, HTSUSA, as cotton, printed, not napped bed linen. In NY 
F83310, dated March 15, 2000, concerning the tariff classification of 
bed linen from Spain, some products were erroneously classified un- 
der 6302.21.90, HTSUSA, as cotton, printed, not napped bed linen. 
NY F89392 is set forth as “Attachment A” to this document. NY D87099 
is set forth as “Attachment B” to this document. NY D87089 is set 
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forth as “Attachment C” to this document. NY E81441 is set forth as 
“Attachment D” to this document. NY F83310 is set forth as “Attach- 
ment E” to this document. The correct classification for these prod- 
ucts should be under subheading 6302.21.70, HTSUSA as printed, 
cotton, napped bed linen and under 6302.31.70 as cotton, napped bed 
linen. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
F89392, NY D87088, NY D87089, NY E81441-and modify NY F83310 
as well as any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification 
within the HTSUSA pursuant to the analysis set forth in Proposed 
Headquarter Rulings (“HQ”) 964820 (see “Attachment F” to this docu- 
ment); HQ 964821 (see “Attachment G” to this document); HQ 964822 
(see “Attachment H” to this document); HQ 964823 (see “Attachment 
I” to this document); and HQ 964819 (see “Attachment J” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical merchandise. Before taking this action, con- 
sideration will be given to any written comments timely received. 


Dated: February 21, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


August 2, 2000 
CLA-2-63:RR:NC:TA:349 F89392 
Category: Classification 

Tariff No. 6302.21.9010; 6302.21.9020 


Mr. Satp ORDAZMORENO 
DANZzAS CORPORATION 

80 Broad Street, 9th Floor 
New York, NY 10004 


Re: The tariff classification of a pillowcase and sheets from Portugal. 


DEAR Mr. ORDAZMORENO: 

In your letter dated July 10, 2000, you requested a tariff classification ruling on 
behalf of Notra Home Fashion. 

You submitted a sample of a pillowcase. The submitted sample is made from 50 
percent polyester and 50 percent cotton woven fabric. However, you indicate that 
the actual product will be made from a chief weight cotton fabric. The sample is 
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printed with a leaf pattern. It sewn along two edges and has a slit opening at one 
end. You note that you will also import sheets but samples were not provided. We 
assume that like the pillowcase, the sheets do not contain any embroidery, lace, 
braid, edging, trimming, piping or applique work. As requested the pillowcase is 
being returned. 

In your letter you refer to the pillowcase as brushed or napped. Statistical Note 
1(k) of Chapter 52, Harmonized Tariff Schedule of the United States (HTS), de- 
fines the term napped as meaning “fabrics with a fuzzy, fibrous surface produced 
by scratching or pricking the surface so that some of the fibers are raised from the 
body of the yarn. Napped fabrics are not to be confused with pile fabrics. Outing 
and canton flannel, moleskin, etc., are typical fabrics with a nap.” Both sides of the 
submitted sample appear to have been lightly brushed. Although the hand has 
been softened somewhat by the brushing, a fibrous surface is not readily appar- 
ent. The subject pillowcase and sheets are considered “not napped” for tariff 
purposes. 

The applicable subheading for the pillowcase will be 6302.21.9010, HTS, which 
provides for bed linen, table linen, toilet linen and kitchen linen: other bed linen, 
printed: of cotton: other: not napped... pillowcases, other than bolster cases. 

The applicable subheading for the sheets will be 6302.21.9020, HTS, which 
provides for bed linen, table linen, toilet linen and kitchen linen: other bed linen, 
printed: of cotton: other: not napped... sheets. 

The general rate of duty for the above subheadings would be 7.1 percent ad 
valorem. However, the United States Trade Representative has imposed a 100 
percent ad valorem rate of duty on specific articles that are the products of certain 
member States of the European Communities (EC). Bed linen from Portugal 
classified under subheading 6302.21.90, HTS, is subject to this 100 percent ad 
valorem rate of duty under 9903.08.13, HTS. For further information, refer to the 
Customs Web Site at www.customs.gov. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist John 
Hansen at 212-637-7078. 


RosBert B. SwWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTAC ‘HMENT BI 


March 2, 1999 
CLA-2-63:RR:NC:TA:349 D87088 
Category: Classification 

Tariff No. 6302.21.9010; 6302.21.9020 


Ms. Katuy BRENNAN 

Eppir BAueEr INc. 

P.O. Box 97000 

Redmond, WA 98073-9700 


Re: The tariff classification of sheet sets and pillowcases from Portugal. 
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Dear Ms. BRENNAN: 

In your letter dated February 3, 1999, you requested a tariff classification rul- 
ing. 

You submitted a sample of a sheet set, referred to as the “Antique Mini Floral 
Queen Sized Sheet Set” item number 077-6906. The set consists of a flat sheet 
fitted sheet and two pillowcases. They are made from a 100 percent cotton woven 
fabric that has been printed with a floral design. The flat sheet is hemmed on all 
four sides and the fitted sheet is fully elasticized. The sheet set will also be im- 
ported in twin size (item # 077-6904), full size (item # 077-6905) and king size (item 
# 077-6907). In addition to those contained in the sets, individual pillowcases will 
be imported separately in standard size (item # 077-6908) and king size (item # 
077-6909). The sheet sets do not meet the criteria for “goods put up in sets for 
retail sale” and will be classified as if imported separately. Your sample will be 
returned as requested. 

In your letter you refer to the cotton fabric as being napped on the nonprinted 
side. Statistical Note 1(k) of Chapter 52, Harmonized Tariff Schedule of the United 
States, defines the term napped as meaning “fabrics with a fuzzy, fibrous surface 
produced by scratching or pricking the surface so that some of the fibers are raised 
from the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc., are typical fabrics with a nap.” The back 
of the submitted fabric appears to have been lightly brushed. Although the hand 
has been softened somewhat by the brushing, a fibrous surface is not readily 
apparent. The submitted sheets and pillowcases are considered “not napped” for 
tariff purposes. 

The applicable subheading for the pillowcases will be 6302.21.9010, Harmonized 
Tariff Schedule of the United States (HTS), which provides for bed linen, table 
linen, toilet linen and kitchen linen: other bed linen, printed: of cotton: other: not 
napped... pillowcases, other than bolster cases. The rate of duty will be 7.2 percent 
J 


aa valorem 
The applicable subheading for flat and fitted sheets will be 6302.21.9020, HTS, 
which provides for bed linen, table linen, toilet linen and kitchen linen: other bed 
linen, printed: of cotton: other: not napped... sheets. The duty rate will be 7.2 
percent ad valore m. 

This ruling is being issued under the provisions of Part 177 of the Customs 
tegulations (19 C.F.R. 177). 


\ copy of the ruling or the control number indicated above should be provided 


with the entry documents filed at the time this merchandise is imported. If you 


have any questions regarding the ruling, contact National Import Specialist John 


Hansen at 212-637-7078. 


Rosert B. SwWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


} 


[ATTACHMENT C] 


March 2, 1999 

CLA-2-63:RR:NC:TA:349 D87089 

Category: Classification 

Tariff No. 6302.21.9010; 6302.21.9020; 6302.21.9050 
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Ms. Katuy BRENNAN 

EDDIE BAUER INC. 

P.O. Box 97000 

Redmond, WA 98073-9700 


Re: The tariff classification of sheet sets, comforter covers and pillowcases from 
Portugal. 


Dear Ms. BRENNAN: 

In your letter dated February 4, 1999, you requested a tariff classification ruling. 

You submitted a sample of a sheet set, referred to as the “Wildflower Queen 
Sized Sheet Set” item number 077-7331. The set consists of a flat sheet. “tted 
sheet and two pillowcases. They are made from a 100 percent cotton woven fabric 
that has been printed with a floral design. You state that this fabric will also be 
used for the comforter cover. The flat sheet is hemmed on all four sides and the 
fitted sheet is fully elasticized. The sheet set will also be imported in twin size 
(item # 077-7329), full size (item # 077-7330) and king size (item # 077-7332). In 
addition to those contained in the sets, individual pillowcases will be imported 
separately in standard size (item # 077-7335) and king size (item # 077-7336). A 
sample of the comforter cover was not submitted and it is assumed that the cover 
does not contain any embellishments such as embroidery, lace, braid, edging, 
trimming, piping or applique work. The comforter covers will be imported in twin 
size (077-7325), full size (077-7326), queen size (077-7327) and king size (077- 
7328). The sheet sets do not meet the criteria for “goods put up in sets for retail 
sale” and will be classified as if imported separately. Your sample will be returned 
as requested. 

In your letter you refer to the cotton fabric as being napped on the nonprinted 
side. Statistical Note 1(k) of Chapter 52, Harmonized Tariff Schedule of the United 
States, defines the term napped as meaning “fabrics with a fuzzy, fibrous surface 
produced by scratching or pricking the surface so that some of the fibers are raised 
from the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton fiannel, moleskin, etc., are typical fabrics with a nap.” The back 
of the submitted fabric appears to have been lightly brushed. Although the hand 
has been softened somewhat by the brushing, a fibrous surface is not readily 
apparent. The submitted sheets and pillowcases are considered “not napped” for 
tariff purposes. 

The applicable subheading for the pillowcases will be 6302.21.9010, Harmonized 
Tariff Schedule of the United States (HTS), which provides for bed linen, table 
linen, toilet linen and kitchen linen: other bed linen, printed: of cotton: other: not 
napped... pillowcases, other than bolster cases. The rate of duty will be 7.2 percent 
ad valorem. 

The applicable subheading for flat and fitted sheets will be 6302.21.9020, HTS, 
which provides for bed linen, table linen, toilet linen and kitchen linen: other bed 
linen, printed: of cotton: other: not napped... sheets. The duty rate will be 7.2 
percent ad valorem. 

The applicable subheading for the comforter covers will be 6302.21.9050, HTS, 
which provides for bed linen, table linen, toilet linen and kitchen linen: other bed 
linen, printed: of cotton: other: not napped... other. The duty rate will be 7.2 
percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 


A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is impcrted. If you 
have any questions regarding the ruling, contact National Import Specialist John 
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Hansen at 212-637-7078. 


RoBeErtT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATT ACHMENT D] 


May 19, 1999 

CLA-2-63:RR:NC:TA:349 E81441 

Category: Classification 

Tariff No. 6302.21.9010; 6302.21.9020; 6302.21.9050 


Ms. Katuy BRENNAN 

EppIiE BAvEr INc. 

P.O. Box 97000 

Redmond, WA 98073-9700 


Re: The tariff classification of flat sheets, fitted sheets, sheet sets, comforter cov- 
ers and pillowcases from Portugal. 


Dear Ms. BRENNAN: 

In your letter dated April 27, 1999, you requested a tariff classification ruling. 

You submitted a swatch of printed percale fabric that is representative of the 
fabrics that will be used to make the sheets, pillowcases, comforter covers and 
sheet sets. The 100 percent cotton woven fabric is stated to be identical to the 
production fabric differing only in the printed patterns. The flat and fitted sheets 
will be imported in twin, full, queen and king sizes, while the pillowcases will be 
imported in standard and king sizes. The Floral Flat sheets will be referred to as 
item numbers 077-2817, 077-2818, 077-2819 and 077-2820. The Floral Fitted sheets 
will be referred to as item numbers 077-2821, 077-2822, 077-2823 and 077-2824 
and the Floral Pillowcases as 077-2825 and 077-2826. The Stripe Flat sheets will be 
imported as item numbers 077-7700, 077-9926, 077-9927 and 077-9928. The Stripe 
Fitted sheets will be imported as item numbers 077-9929, 077-9930, 077-9931 and 
077-9932 and the Stripe Pillowcases as 077-9933 and 077-9934. 

The Green Floral sheet set will consists of a flat sheet, fitted sheet and two 
pillowcases. The sheet set will also be imported in twin size (item # 077-6904), full 
size (item # 077-6905) queen size (iteng # 077-6906) and king size (item # 077-6907). 
In addition to those contained in the sets, individual Green Floral pillowcases will 
be imported separately in standard size (item # 077-6908) and king size (item # 
077-6909). The Floral/Madras comforter covers will be imported in twin size (077- 
3356), full size (077-3357), queen size (077-3358) and king size (077-3359). You 
have indicated that the sheets, pillowcases, comforter covers and sheet sets do not 
contain any embellishments such as embroidery, lace, braid, edging, trimming, 
piping or applique work. As the components of the sheet sets are classifiable 
within the same subheading, the sheet sets do not meet the criteria for “goods put 
up in sets for retail sale” and will be classified as if imported separately. Your 
sample will be returned as requested. 

In your letter you refer to the cotton fabric as being napped on both sides. 
Statistical Note 1(k) of Chapter 52, Harmonized Tariff Schedule of the United 
States, defines the term napped as meaning “fabrics with a fuzzy, fibrous surface 
produced by scratching or pricking the surface so that some of the fibers are raised 
from the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc., are typical fabrics with a nap.” The 
front and back of the submitted fabric appears to have been lightly brushed. 
Although the hand has been softened somewhat by the brushing, a fibrous sur- 
face is not readily apparent. The subject sheet sets, comforter covers, sheets and 
pillowcases are considered “not napped” for tariff purposes. 

The applicable subheading for the pillowcases will be 6302.21.9010, Harmonized 
Tariff Schedule of the United States (HTS), which provides for bed linen, table 
linen, toilet linen and kitchen linen: other bed linen, printed: of cotton: other: not 
napped... pillowcases, other than bolster cases. 

The applicable subheading for flat and fitted sheets will be 6302.21.9020, HTS, 
which provides for bed linen, table linen, toilet linen and kitchen linen: other bed 
linen, printed: of cotton: other: not napped... sheets. 
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The applicable subheading for the comforter covers will be 6302.21.9050, HTS, 
which provides for bed linen, table linen, toilet linen and kitchen linen: other bed 
linen, printed: of cotton: other: not napped... other. 

The general rate of duty for the above subheadings would be 7.2 percent ad 
valorem. However, the United States Trade Representative has imposed a 100 
percent ad valorem rate of duty on specific articles that are the products of certain 
member States of the European Communities (EC). Bed linen from Portugal 
classified under subheading 6302.21.90, HTS, is subject to this 100 percent ad 
valorem rate of duty. For further information, refer to the Customs Web Site at 
www.customs.ustreas.gov. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist John 
Hansen at 212-637-7078. 


RoBert B. SwWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT E] 


March 15, 2000 

CLA-2-63:RR:NC:TA:349 F83310 

Category: Classification 

Tariff No. 6302.21.7020; 6302.21.9020; 6302.31.9020 


Mr. JAMES O. CRAWFORD 
JOHN S. JAMES Co. 

P.O. Box 1616 
Wilmington, NC 28401 


Re: The tariff classification of bed linen from Spain. 


Dear Mr. CRAWFORD: 

In your letter dated February 14, 2000, you requested a tariff classification 
ruling on behalf of Induter USA Inc. 

You submitted samples of four flat sheets and samples of fabrics in various 
stages of manufacture. All of the samples are made from 100 percent cotton 
woven fabrics. The item marked “Sample Ref # 1” is a napped and printed sheet. 
Those marked “Sample Ref # 5” and “Sample Ref # 9” are printed and not napped. 
“Sample Ref # 15” is not napped and not printed. None of the samples contain any 
embroidery, lace, braid, edging, trimming, piping or applique work. 

In addition to the submitted samples, you have also supplied information con- 
cerning the manufacture of these sheets and the types of machines used in some 
of the stages of processing. It is the supplier’s position that all of the sheets are 
napped. All of the submitted sheets have gone through a brushing or buffing 
process. The sheet marked “Sample Ref # 1” has a fibrous surface and is consid- 
ered a napped fabric. The three other sheet samples do not present this type of 
surface and are not considered napped. Both technical literature and the Statisti- 
‘al Notes to the Harmonized Tariff Schedule of the United States (HTS), indicate 
that for a fabric to be known as “napped” it must have a substantial portion of at 
least one surface covered with raised fibers. Fairchild’s Dictionary of Textiles 
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(1979), in discussing nap, states among other things, that in napped fabrics the 
“interlacings between the warp and filling threads are covered to a great degree by 
nap....” Similarly, The Modern Textile and Apparel Dictionary (1973), in defining 
nap, states that it “covers up to a great degree the interlacing between the warp 
and filling threads.” e 

Statistical Note 1(k) of Chapter 52, HTS, defines the term napped as meaning 
fabrics with a fuzzy, fibrous surface produced by scratching or pricking the sur- 
face so that some of the fibers are raised from the body of the yarn. Napped fabrics 
are not to be confused with pile fabrics. Outing and canton flannel, moleskin, etc., 
are typical fabrics with a nap.” The processing of “Sample Ref # 1” has raised a 
significant amount of fibers, while the processing of the other three sheets has 
raised only a small amount of fibers. Although the hand of these three sheets has 
been softened somewhat by the brushing or buffing, a fibrous surface is not 
readily apparent. The sheets marked “Sample Ref # 5”, “Sample Ref # 9” and 
“Sample Ref # 15” are considered “not napped” for tariff purposes. 

The applicable subheading for the sheet marked “Sample Ref # 1”-will be 
6302.21.7020, HTS, which provides for bed linen, table linen, toilet linen and kitchen 
linen: other bed linen, printed: of cotton: other: napped... sheets. The rate of duty 
will be 4.5 percent ad valorem. 

The applicable subheading for the sheet marked “Sample Ref # 15” will be 
6302.31.9020, HTS, which provides for bed linen, table linen, toilet linen and kitchen 
linen: other bed linen: of cotton: other: not napped... sheets. The rate of duty will 
be 7.1 percent ad valorem. 

The applicable subheading for the sheets marked “Sample Ref # 5” and “Sample 
Ref # 9” will be 6302.21.9020, HTS, which provides for bed linen, table linen, toilet 
linen and kitchen linen: other bed linen, printed: of cotton: other: not napped... 
sheets. The general rate of duty for this subheading would be 7.1 percent ad 
valorem. However, the United States Trade Representative has imposed a 100 
percent ad valorem rate of duty on specific articles that are the products of certain 


member States of the European Communities (EC). Bed linen from Spain classi- 
fied under subheading 6302,21.90, HTS, is subject to this 100 percent ad valorem 
rate of duty. For further information, refer to the Customs Web Site at 
www.customs.gov. 


This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177) 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist John 
Hansen at 212-637-7078. 


ROBERT B. SWIERUPSKI, 
Director, 


National Commodity Specialist Division. 


[ATTACHMENT F] 


CLA-2 RR:CR:TE 964820 mbg 
Category: Classification 
Tariff No. 6302.21.7010; 6302.21.7020 


Mr. Satp ORDAZMORENO 
DANZzAS CORPORATION 

80 Broad Street, 9th Floor 
New York, NY 10004 
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Re: Classification of Napped Bed Linen from Portugal; Revocation of NY F89392. 


Dear Mr. ORDAZMORENO: 

On August 2, 2000, Customs issued New York Ruling Letter (“NY”) NY F89392 
to your company regarding the tariff classification of bed linen which was origi- 
nally classified as “not napped” under heading 6302 of the Harmonized Tariff 
Schedule Annotated (“HTSUSA”). Upon review, Customs has determined that the 
bed linen was erroneously classified. The correct classification for the product 
should be under heading 6302, HTSUSA, as napped bed linen. NY F89392 is 
hereby revoked for the reasons set forth below. 


Facts: 


You submitted a sample of a pillowcase, The submitted sample is made from 50 
percent polyester and 50 percent cotton woven fabric. However, you indicate that 
the actual product will be made from a chief weight cotton fabric. The sample is 

printed with a leaf pattern. It is sewn along two edges and has a slit opening at one 

end. You note that you will also import sheets but samples were not provided. We 
assume that like the pillowcase, the sheets do not contain any embroidery, lace, 
braid, edging, trimming, piping or applique work. 

For tariff classification purposes, the difference between napped and not napped 
bed linen is less than 3 percent ad valorem, however, not napped printed bed linen 
from the European Union is subject to a 100 percent ad valorem rate of duty 
pursuant to trade sanctions imposed by the United States Trade Representative. 

Upon review, the classification applied by Customs in NY F89392 was incorrect. 
In NY F89392, the flat and fitted sheets were classified under subheading 
6302.21.9020, HTSUSA, as “Other bed linen, printed: of cotton: not napped: sheets” 
and the pillowcases were classified under subheading 6302.21.9010, HTSUSA, as 
“Other bed linen, printed: of cotton: not napped: pillowcases.” 


Issue: 


What is the proper classification for the submitted bed linen? 


Law and Analysis: 


Classification of goods under the HITSUSA is governed by the General Rules of 
Interpretation (“GRI”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. 

The Explanatory Notes (“EN”) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guid- 
ance in understanding the scope of the headings and GRI. The EN state in regard 
to heading 6302, HTSUSA, that “bed linen” includes “sheets, pillowcases, bolster 
-ases, eiderdown cases and mattress covers.” As bed linen is eo nomine provided 
for within heading 6302, HTSUSA, classification within this heading is proper. 

Under the terms of the HTSUSA, the classification of bed linen depends upon 
the fiber content; whether printed or not; whether napped or not; whether any 
component contains embroidery, trimming, lace, etc., and whether the sheet set 
constitutes a “retail” set or not. The determinative issue in this case is whether the 
subject sheets are considered napped or not napped for tariff classification pur- 
poses and specifically what level or amount of napping is required. 

Statistical Note 1(k) to Chapter 52 of the HTSUSA which provides for cotton 
states: 


The term “napped” means fabrics with a fuzzy, fibrous surface produced by 
scratching or pricking the surface so that some of the fibers are raised from 
the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
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Outing and canton flannel, moleskin, etc. are typical fabrics with a nap. 


Determination of the tariff classification of the subject merchandise requires an 
understanding of terminology which is germane to the issue and utilized by the 
textile industry. We note the following definitions: 


Nap— A downy surface given to a cloth when part of the fiber is raised from the 
basic structure. DicTIONARY OF FIBER & TEXTILE TECHNOLOGY 100 (1990). 


Napping A finishing process that raises the surface fibers of a fabric 
by means of passage over rapidly revolving cylinders covered 
with metal points or teasel burrs. DIcTIONARY OF FIBER & TEXTILE 
TECHNOLOGY 100 (1990). 


Napped Fabrics— Napped fabrics are processed so that they have either 
a slight or a dramatic nap on the face or both sides of the fabric. The 
napping process is accomplished by weaving loosely twisted yarns into 
the textile, which are then sheared and brushed to create the soft napped 
surface. Napped fabrics differ from PILE fabrics, in that they do not have 
extra threads incorporated in the textile. 

Napping is considered a FINISHING process and is used on 
many fibers, including manufactured fibers, silk and wool, as well as 
specialty fibers such as camel hair and mohair. Occasionally the napped 
effect does not continuously cover the fabric but is executed in stripes or 
figures. ENCYCLOPEDIA OF TEXTILES, Judith Jerde, 157 (1992). 


Napped-Finished Goods-— These may be of a single or double finish, 
slight or heavy. Single finish occurs when one side of the goods is napped; 
double finish fabric has both sides of the material napped. 

A slight finish occurs when the napped cloth is not as high in 
protruding fibers nor as thick when compared with heavy nap. The 
finish is given to fabrics known for their napped characteristics and for 
those that can withstand the rigors of the treatment. Certain woolen 
and cotton cloths receive this type of treatment- baby clothes, blankets, 
domett, flannel, lining, molleton, silence cloth, etc. 

The finish is applied by rollers covered with 1 inch card clothing 
similar to that used on the fancy roller of the woolen card, or by a roller 
clothed with teasels. 

Some fabrics are given from three to four up to ten or twelve 
roller treatments to obtain the desired napped effect for the surface 
finish. The napping may be done in the gray goods states as well as in the 
regular finishing operations. THe MopERN TEXTILE AND APPAREL DICTIONARY, 
George E. Linton, 386 (1973). 


(emphasis added.) 


Neither the Court of International Trade nor its predecessor, the Customs Court, 
have considered the issue of napping exclusive of making a distinction from pile. 
However, in Tilton Textile Corp. v. United States, 424 F.Supp 1053, 77 Cust. Ct. 27, 
C.D. 4670 (1976) affd, 565 F.2d 140 (1977), the court stated: 


[Wlhat is termed a “nap” or “napped fabrics” is produced by the raising of 
some of the fibers of the threads which compose the basic fabric, whereas the 
“pile” on “pile fabrics” must be the raising at intervals, in the form of loops, the 
entire thickness of extra threads introduced into, but not essential to the 
basic fabric, which thus form an “uncut pile.” 
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Tilton at 44. (emphasis added.) The Customs Court acknowledged that only some 
of the fibers must be raised on the fabric. Furthermore, Statistical Note 1(k), 
Chapter 52 to the HTSUS which defines napping does not require that a specified 
amount of fibers must be raised in order to qualify as a napped good. Rather the 
note requires that “some of the fibers” are raised. 

The issue of what levels of napping are required in order to be considered 
“napped” for tariff classification purposes under the HTSUSA was based on the 
issuance of a ruling under the previous tariff. HQ 080945, dated July 20, 1988, 
dealt with the issue of whether cotton twill fabric was napped for purposes of the 
Tariff Schedule of the United States, the predecessor to the current Harmonized 
Tariff Schedule of the United States. HQ 080945 stated: 


30th technical literature and the Statistical Headnotes to the Tariff Sched- 
ules of the United States Annotated (““TSUSA”) indicate that for a fabric to be 
known as napped it must have a substantial portion of at least one surface 
covered with raised fibers. 


(emphasis added). However, review of Headnote 1(k), Subpart A, Part 3, Schedule 
3 TSUSA, which is the relevant TSUSA note on napped fabrics, reveals that HQ 
080945 was in error. The TSUSA note states: 


Napped: Fabrics with a fuzzy, fibrous surface produced by scratching or 
pricking the surface so that some of the fibers are raised from the body of the 
yarn. Napped fabrics are not to be confused with pile fabrics. Outing and 
canton fabrics, moleskin, etc., are typical fabrics with a nap. 


See Headnote 1(k), Subpart A, Part 3, Schedule 3 TSUSA. The applicable note 
under the TSUSA only requires that some of the fibers are raised in the fabric to 
be napped. This is consistent with the HTSUSA as well as the Tilton decision. 

The tariff does not require that a set amount of fibers must be raised in order to 
qualify as a napped product for classification purposes and therefore the U.S. 
Customs Service will not subjectively determine levels of napping which must be 
fulfilled for products to be classified as napped. While the napping on the subject 
merchandise is slight, the level of napping is still visible to the eye and has been 
accomplished through the brushing process which is necessary for the formation 
of all napping. Therefore, it is the determination of the Office of Regulations & 
Rulings, that the subject merchandise is considered napped for tariff classification 
purposes. 


Holding: 

NY F89392 is hereby revoked. 

The subject pillowcases are properly classified in subheading 6302.21.7010, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Pillowcases, other than bolster cases.” 
The general column one rate of duty is 4 percent ad valorem. The textile restraint 
number is 360. 

The subject flat and fitted sheets are properly classified in subheading 
6302.21.7020, HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: 
Other bed linen, printed: Of cotton: Other: Napped: Sheets.” The general column 
one rate of duty is 4 percent ad valorem. The textile restraint number is 361. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, The Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories, you should 
contact your local Customs office prior to importation of this merchandise to 
determine the current status of any import restraints or requirements 


JOHN DURANT, 


Director, 


Commercial Rulings Division. 


CLA-2 RR:CR:TE 964821 mbg 
Category: Classification 
Tariff No. 6302.21.7010; 6302.21.7020 
Ms. Katuy BRENNAN 
EppiE Bauer INc. 
P.O. Box 97000 
Redmond, WA 98073-9700 


Re: Classification of Napped Bed Linen from Portugal; Revocation of NY D87088. 


Dear Ms. BRENNAN: 

On March 2, 1999, Customs issued New York Ruling Letter (“NY”) NY D87088 
to your company regarding the tariff classification of bed linen which was origi- 
nally classified as “not napped” under heading 6302 of the Harmonized Tariff 
Schedule Annotated (“HTSUSA”). Upon review, Customs has determined that the 
bed linen was erroneously classified. The correct classification for the product 
should be under heading 6302, HTSUSA, as napped bed linen. NY D87088 is 
hereby revoked for the reasons set forth below 


Facts: 


You submitted a sample of a sheet set, referred to as the “Antique Mini Floral 
Queen Sized Sheet Set” item number 077-6906. The set consists of a flat sheet, 
fitted sheet and two pillowcases. They are made from a 100 percent cotton woven 
fabric that has been printed with a floral design. The flat sheet is hemmed on all 
four sides and the fitted sheet is fully elasticized. The sheet set will also be im- 
ported in twin size (item # 077-6904), full size (item # 077-6905) and king size (item 
# 077-6907). In addition to those contained in the sets, individual pillowcases will 
be imported separately in standard size (item # 077-6908) and king size (item # 
077-6909). 

For tariff classification purposes, the difference between napped and not napped 
bed linen is less than 3 percent ad valorem, however, not napped printed bed linen 
from the European Union is subject to a 100 percent ad valorem rate of duty 
pursuant to trade sanctions imposed by the United States Trade Representative. 

Upon review, the classification applied by Customs in NY D87088 was incorrect. 
In NY D87088, the flat and fitted sheets were classified under subheading 
6302.21.9020, HTSUSA, as “Other bed linen, printed: of cotton: not napped: sheets,” 
and the pillowcases were classified under subheading 6302.21.9010, HTSUSA, as 
“Other bed linen, printed: of cotton: not napped: pillowcases.” 


Issue: 


What is the proper classification for the submitted bed linen? 
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Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRI”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. 

The Explanatory Notes (“EN”) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guid- 
ance in understanding the scope of the headings and GRI. The EN state in regard 
to heading 6302, HTSUSA, that “bed linen” includes “sheets, pillowcases, bolster 
cases, eiderdown cases and mattress covers.” As bed linen is eo nomine provided 
for within heading 6302, HTSUSA, classification within this heading is proper. 

Under the terms of the HTSUSA, the classification of bed linen depends upon 
the fiber content; whether printed or not; whether napped or not; whether any 
component contains embroidery, trimming, lace, etc., and whether the sheet set 
constitutes a “retail” set or not. The determinative issue in this case is whether the 
subject sheets are considered napped or not napped for tariff classification pur- 
poses and specifically what level or amount of napping is required. 

Statistical Note 1(k) to Chapter 52 of the HTSUSA which provides for cotton 
states: 


The term “napped” means fabrics with a fuzzy, fibrous surface produced by 
scratching or pricking the surface so that some of the fibers are raised from 
the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc. are typical fabrics with a nap. 


Determination of the tariff classification of the subject merchandise requires an 


understanding of terminology which is germane to the issue and utilized by the 
textile industry. We note the following definitions: 


Nap— A downy surface given to a cloth when part of the fiber is raised from the 
basic structure. DIcTIONARY OF FIBER & TEXTILE TECHNOLOGY 100 (1990). 


Napping A finishing process that raises the surface fibers of a fabric 
by means of passage over rapidly revolving cylinders covered 
with metal points or teasel burrs. DIcTIONARY OF FIBER & TEXTILE 
TECHNOLOGY 100 (1990) 


Napped Fabrics Napped fabrics are processed so that they have either 
a slight or a dramatic nap on the face or both sides of the fabric. The 
napping process is accomplished by weaving loosely twisted yarns into 
the textile, which are then sheared and brushed to create the soft napped 
surface. Napped fabrics differ from PILE fabrics, in that they do not have 
extra threads incorporated in the textile. 

Napping is considered a FINISHING process and is used on 
many fibers, including manufactured fibers, silk and wool, as well as 
specialty fibers such as camel hair and mohair. Occasionally the napped 
effect does not continuously cover the fabric but is executed in stripes or 


figures. ENCYCLOPEDIA OF TEXTILES, Judith Jerde, 157 (1992). 


Napped-Finished Goods- These may be of a single or double finish, 
slight or heavy. Single finish occurs when one side of the goods is napped; 
double finish fabric has both sides of the material napped. 

A slight finish occurs when the napped cloth is not as high in 
protruding fibers nor as thick when compared with heavy nap. The 
finish is given to fabrics known for their napped characteristics and for 
those that can withstand the rigors of the treatment. Certain woolen and 
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cotton cloths receive this type of treatment- baby clothes, blankets, domett, 
flannel, lining, molleton, silence cloth, etc. 

The finish is applied by rollers covered with 1 inch card clothing 
similar to that used on the fancy roller of the woolen card, or by a roller 
clothed with teasels. 

Some fabrics are given from three to four up to ten or twelve 
roller treatments to obtain the desired napped effect for the surface 
finish. The napping may be done in the gray goods states as well as in the 
regular finishing operations. THE MODERN TEXTILE AND APPAREL DICTIONARY, 
George E. Linton, 386 (1973). 


(emphasis added.) 


Neither the Court of International Trade nor its predecessor, the Customs Court, 
have considered the issue of napping exclusive of making a distinction from pile. 
However, in Tilton Textile Corp. v. United States, 424 F.Supp 1053, 77 Cust. Ct. 27, 
C.D. 4670 (1976) affd, 565 F.2d 140 (1977), the court stated: 


{What is termed a “nap” or “napped fabrics” is produced by the raising of 
some of the fibers of the threads which compose the basic fabric, whereas the 
“pile” on “pile fabrics” must be the raising at intervals, in the form of loops, the 
entire thickness of extra threads introduced into, but not essential to the 
basic fabric, which thus form an “uncut pile.” 


Tilton at 44. (emphasis added.) The Customs Court acknowledged that only some 
of the fibers must be raised on the fabric. Furthermore, Statistical Note 1(k), 
Chapter 52 to the HTSUS which defines napping does not require that a specified 
amount of fibers must be raised in order to qualify as a napped good. Rather the 
note requires that “some of the fibers” are raised. 

The issue of what levels of napping are required in order to be considered 
“napped” for tariff classification purposes under the HTSUSA was based on the 
issuance of a ruling under the previous tariff. HQ 080945, dated July 20, 1988, 
dealt with the issue of whether cotton twill fabric was napped for purposes of the 
Tariff Schedule of the United States, the predecessor to the current Harmonized 
Tariff Schedule of the United States. HQ 080945 stated: 


Both technical literature and the Statistical Headnotes to the Tariff Sched- 
ules of the United States Annotated (“TSUSA”) indicate that for a fabric to be 
known as napped it must have a substantial portion of at least one surface 
covered with raised fibers. 


(emphasis added). However, review of Headnote 1(k), Subpart A, Part 3, Schedule 
3 TSUSA, which is the relevant TSUSA note on napped fabrics, reveals that HQ 
080945 was in error. The TSUSA note states: 


Napped: Fabrics with a fuzzy, fibrous surface produced by scratching or 
pricking the surface so that some of the fibers are raised from the body of the 
yarn. Napped fabrics are not to be confused with pile fabrics. Outing and 
canton fabrics, moleskin, etc., are typical fabrics with a nap. 


See Headnote 1(k), Subpart A, Part 3, Schedule 3 TSUSA. The applicable note 
under the TSUSA only requires that some of the fibers are raised in the fabric to 
be napped. This is consistent with the HTSUSA as well as the Tilton decision. 
The tariff does not require that a set amount of fibers must be raised in order to 
qualify as a napped product for classification purposes and therefore the U.S. 
Customs Service will not subjectively determine levels of napping which must be 
fulfilled for products to be classified as napped. While the napping on the subject 
merchandise is slight, the level of napping is still visible to the eye and has been 
accomplished through the brushing process which is necessary for the formation 
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of all napping. Therefore, it is the determination of the Office of Regulations & 
Rulings, that the subject merchandise is considered napped for tariff classification 
purposes. 

Furthermore, classification of the subject merchandise as a set is inappropriate. 
GRI 3(b) provides for the classification of goods put up in sets for retail sale. The 
rule states, in pertinent part, as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they consisted 
of the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


Explanatory Note (X) (page 5) to GRI 3(b) states that the term “goods put up in sets 
for retail sale” means goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings; 

(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 


are put up in a manner suitable for sale directly to users without repacking. 
In the instant case, the merchandise consists of products that, if imported sepa- 
rately, are not classifiable in the different headings of the HTSUSA and there ae 
consideration of the merchandise as a set is inappropriate. 


Holding: 


NY D87088 is hereby revoked. 

The subject pillowcases are properly classified in subheading 6302.21.7010, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Pillowcases, other than bolster cases.” 
The general column one rate of duty is 4 percent ad valorem. The textile restraint 
number is 360. 

_The subject flat and fitted sheets are properly classified in subheading 

302.21.7020, HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: 
Oiner bed linen, printed: Of cotton: Other: Napped: Sheets.” The general column 
one rate of duty is 4 percent ad valorem. The textile restraint number is 361. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, The Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification ) and the restraint (quota/visa) categories, you should 
contact your local Customs office prior to importation of this merchandise to 
determine the current status of any import restraints or requirements. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT H] 


CLA-2 RR:CR:TE 964822 mbg 
Category: Classification 
Tariff No. 6302.21.7010; 6302.21.7020; 6302.21.7050 


Ms. Katuy BRENNAN 

Eppik Bauer Inc. 

P.O. Box 97000 

Redmond, WA 98073-9700 


Re: Classification of Napped Bed Linen from Portugal; Revocation of NY D87089. 


Dear Ms. BRENNAN: 

On March 2, 1999, Customs issued New York Ruling Letter (“NY”) NY D87089 
to your company regarding the tariff classification of bed linen which was origi- 
nally classified as “not napped” under heading 6302 of the Harmonized Tariff 
Schedule Annotated (“HTSUSA”). Upon review, Customs has determined that the 
bed linen was erroneously classified. The correct classification for the product 
should be under heading 6302, HTSUSA, as napped bed linen. NY D87089 is 
hereby revoked for the reasons set forth below. 


Facts: 

You submitted a sample of a sheet set, referred to as the “Wildflower Queen 
Sized Sheet Set” item number 077-7331. The set consists of a flat sheet, fitted 
sheet and two pillowcases. They are made from a 100 percent cotton woven fabric 
that has been printed with a floral design. You state that this fabric will also be 
used for the comforter cover. The flat sheet is hemmed on all four sides and the 
fitted sheet is fully elasticized. The sheet set will also be imported in twin size 
(item # 077-7329), full size (item # 077-7330) and king size (item # 077-7332). In 
addition to those contained in the sets, individual pillowcases will be imported 
separately in standard size (item # 077-7335) and king size (item # 077-7336). A 
sample of the comforter cover was not submitted and it is assumed that the cover 
does not contain any embellishments such as embroidery, lace, braid, edging, 
trimming, piping or applique work. The comforter covers will be imported in twin 
size (077-7325), full size (077-7326), queen size (077-7327) and king size (077-7328). 

For tariff classification purposes, the difference between napped and not napped 
bed linen is less than 3 percent ad valorem, however, not napped printed bed linen 
from the European Union is subject to a 100 percent ad valorem rate of duty 
pursuant to trade sanctions imposed by the United States Trade Representative. 

Upon review, the classification applied by Customs in NY D87088 was incorrect. 
In NY D87089, the flat and fitted sheets were classified under subheading 
6302.21.9020, HTSUSA, as “Other bed linen, printed: of cotton: not napped: sheets;” 
the pillowcases were classified under subheading 6302.21.9010, HTSUSA, as “Other 
bed linen, printed: of cotton: not napped: pillowcases;” and the comforter covers 
were classified under subheading 6302.21.9050, HTSUSA, as “Other bed linen, 
printed: of cotton: other: not napped: other.” 


Issue: 


What is the proper classification for the submitted bed linen? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRI”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. 
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The Explanatory Notes (“EN”) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guid- 
ance in understanding the scope of the headings and GRI. The EN state in regard 
to heading 6302, HTSUSA, that “bed linen” includes “sheets, pillowcases, bolster 
cases, eiderdown cases and mattress covers.” As bed linen is eo nomine provided 
for within heading 6302, HTSUSA, classification within this heading is proper. 

Under the terms of the HTSUSA, the classification of bed linen depends upon 
the fiber content; whether printed or not; whether napped or not; whether any 
component contains embroidery, trimming, lace, etc., and whether the sheet set 
constitutes a “retail” set or not. The determinative issue in this case is whether 
the subject sheets are considered napped or not napped for tariff classification 
purposes and specifically what level or amount of napping is required. 

Statistical Note 1(k) to Chapter 52 of the HTSUSA which provides for cotton 
states: 


The term “napped” means fabrics with a fuzzy, fibrous surface produced by 
scratching or pricking the surface so that some of the fibers are raised from 
the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc. are typical fabrics with a nap. 


Determination of the tariff classification of the subject merchandise requires an 
understanding of terminology which is germane to the issue and utilized by the 
textile industry. We note the following definitions: 


Nap— A downy surface given to a cloth when part of the fiber is raised from the 
basic structure. DicTIONARY OF FIBER & TEXTILE TECHNOLOGY 100 (1990). 


Napping- A finishing process that raises the surface fibers of a fabric 
by means of passage over rapidly revolving cylinders covered 
with metal points or teasel burrs. DICTIONARY OF FIBER & TEXTILE 
TECHNOLOGY 100 (1990). 


Napped Fabrics— Napped fabrics are processed so that they have either 
a slight or a dramatic nap on the face or both sides of the fabric. The 
napping process is accomplished by weaving loosely twisted yarns into 
the textile, which are then sheared and brushed to create the soft napped 
surface. Napped fabrics differ from PILE fabrics, in that they do not have 
extra threads incorporated in the textile. 

Napping is considered a FINISHING process and is used on 
many fibers, including manufactured fibers, silk and wool, as well as 
specialty fibers such as camel hair and mohair. Occasionally the napped 
effect does not continuously cover the fabric but is executed in stripes or 
figures. ENCYCLOPEDIA OF TEXTILES, Judith Jerde, 157 (1992). 


Napped-Finished Goods— These may be of a single or double finish, 
slight or heavy. Single finish occurs when one side of the goods is napped; 
double finish fabric has both sides of the material napped. 

A slight finish occurs when the napped cloth is not as high in 
protruding fibers nor as thick when compared with heavy nap. The 
finish is given to fabrics known for their napped characteristics and for 
those that can withstand the rigors of the treatment. Certain woolen and 
cotton cloths receive this type of treatment- baby clothes, blankets, domett, 
flannel, lining, molleton, silence cloth, etc. 

The finish is applied by rollers covered with 1 inch card clothing 
similar to that used on the fancy roller of the woolen card, or by a roller 
clothed with teasels. 

Some fabrics are given from three to four up to ten or twelve 
roller treatments to obtain the desired napped effect for the surface 
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finish. The napping may be done in the gray goods states as well as in the 
regular finishing operations. THE MopDERN TEXTILE AND APPAREL DICTIONARY, 
George E. Linton, 386 (1973). 


(emphasis added.) 


Neither the Court of International Trade nor its predecessor, the Customs Court, 
have considered the issue of napping exclusive of making a distinction from pile. 
However, in Tilton Textile Corp. v. United States, 424 F.Supp 1053, 77 Cust. Ct. 27, 
C.D. 4670 (1976) affd, 565 F.2d 140 (1977), the court stated: 


[W]hat is termed a “nap” or “napped fabrics” is produced by the raising of 
some of the fibers of the threads which compose the basic fabric, whereas the 
“pile” on “pile fabrics” must be the raising at intervals, in the form of loops, the 
entire thickness of extra threads introduced into, but not essential to the 
basic fabric, which thus form an “uncut pile.” 


Tilton at 44. (emphasis added.) The Customs Court acknowledged that only some 
of the fibers must be raised on the fabric. Furthermore, Statistical Note 1(k), 
Chapter 52 to the HTSUS which defines napping does not require that a specified 
amount of fibers must be raised in order to qualify as a napped good. Rather the 
note requires that “some of the fibers” are raised. 

The issue of what levels of napping are required in order to be considered 
“napped” for tariff classification purposes under the HTSUSA was based on the 
issuance of a ruling under the previous tariff. HQ 080945, dated July 20, 1988, 
dealt with the issue of whether cotton twill fabric was napped for purposes of the 
Tariff Schedule of the United States, the predecessor to the current Harmonized 
Tariff Schedule of the United States. HQ 080945 stated: 


Both technical literature and the Statistical Headnotes to the Tariff Sched- 
ules of the United States Annotated (“TSUSA”) indicate that for a fabric to be 
known as napped it must have a substantial portion of at least one surface 
covered with raised fibers. 


(emphasis added). However, review of Headnote 1(k), Subpart A, Part 3, Schedule 
3 TSUSA, which is the relevant TSUSA note on napped fabrics, reveals that HQ 
080945 was in error. The TSUSA note states: 


Napped: Fabrics with a fuzzy, fibrous surface produced by scratching or 
pricking the surface so that some of the fibers are raised from the body of the 
yarn. Napped fabrics are not to be confused with pile fabrics. Outing and 
canton fabrics, moleskin, etc., are typical fabrics with a nap. 


See Headnote 1(k), Subpart A, Part 3, Schedule 3 TSUSA. The applicable note 
under the TSUSA only requires that some of the fibers are raised in the fabric to 
be napped. This is consistent with the HTSUSA as well as the Tilton decision. 

The tariff does not require that a set amount of fibers must be raised in order to 
qualify as a napped product for classification purposes and therefore the U.S. 
Customs Service will not subjectively determine levels of napping which must be 
fulfilled for products to be classified as napped. While the napping on the subject 
merchandise is slight, the level of napping is still visible to the eye and has been 
accomplished through the brushing process which is necessary for the formation 
of all napping. Therefore, it is the determination of the Office of Regulations & 
Rulings, that the subject merchandise is considered napped for tariff classification 
purposes. 


Furthermore, classification of the subject merchandise as a set is inappropriate. 
GRI 3(b) provides for the classification of goods put up in sets for retail sale. The 
rule states, in pertinent part, as follows: 
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(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they consisted 
of the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


Explanatory Note (X) (page 5) to GRI 3(b) states that the term “goods put up in sets 
for retail sale” means goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings; 


(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 


(c) are put up in a manner suitable for sale directly to users without repacking. 


In the instant case, the merchandise consists of products that, if imported sepa- 
rately, are not classifiable in the different headings of the HTSUSA and therefore, 
consideration of the merchandise as a set is inappropriate. 


Holding: 

NY D87089 is hereby revoked. 

The subject pillowcases are properly classified in subheading 6302.21.7010, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Pillowcases, other than bolster cases.” 
The general column one rate of duty is 4 percent ad valorem. The textile restraint 
number is 360. 

The subject flat and fitted sheets are properly classified in subheading 
6302.21.7020, HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: 
Other bed linen, printed: Of cotton: Other: Napped: Sheets.” The general column 
one rate of duty is 4 percent ad valorem. The textile restraint number is 361. 

The subject comforter covers are properly classified in subheading 6302.21.7050, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Other.” The general column one rate of 
duty is 4 percent ad valorem. The textile restraint number is 362. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, The Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification ) and the restraint (quota/visa) categories, you should 
contact your local Customs office prior to importation of this merchandise to 
determine the current status of any import restraints or requirements. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT I] 


CLA-2 RR:CR:TE 964823 mbg 
Category: Classification 
Tariff No. 6302.21.7010; 6302.21.7020; 6302.21.7050 


Ms. Katuy BRENNAN 

EppIE BAuER INc. 

P.O. Box 97000 

Redmond, WA 98073-9700 


Re: Classification of Napped Bed Linen from Portugal; Revocation of 


Dear Ms. BRENNAN: 

On May 19, 1999, Customs issued New York Ruling Letter (“NY”) NY 
your company regarding the tariff classification of bed linen which was o1 
classified as “not napped” under heading 6302 of the Harmonized Tariff Schedul: 
Annotated (“HTSUSA”). Upon review, Customs has determined that the bed linen 
was erroneously classified. The correct classification for the product should bs 
under heading 6302, HTSUSA, as napped bed linen. NY E81441 is hereby revoked 
for the reasons set forth below. 


Facts: 


You submitted a swatch of printed percale fabric representative of the 


used to make the sheets, pillowcases, comforter covers and sheet sets. The 
percent cotton woven fabric was stated to be identical to the production 


fahriced 
L rl 


fabric 


differing only in the printed patterns. The flat and fitted sheets are imported in 
twin, full, queen and king sizes, while the pillowcases are imported in 


tandard 
and king sizes. The Floral Flat sheets are referred to as item numbers 077-2817, 
077-2818, 077-2819 and 077-2820. The Floral Fitted sheets are referred to as item 
numbers 077-2821, 077-2822, 077-2823 and 077-2824 and the Floral Pillowcases as 
077-2825 and 077-2826. The Stripe Flat sheets are imported as item numbers 077- 
7700, 077-9926, 077-9927 and 077-9928. The Stripe Fitted sheets are imported as 
item numbers 077-9929, 077-9930, 077-9931 and 077-9932 and the Stripe Pillow- 
cases as 077-9933 and 077-9934. 

The Green Floral sheet set consists of a flat sheet, fitted sheet and two pillow 
cases. The sheet set is imported in twin size (item # 077-6904), full size (item # 077 
6905) queen size (item # 077-6906) and king size (item # 077-6907). In addition to 
those contained in the sets, individual Green Floral pillowcases are imported sepa 
rately in standard size (item # 077-6908) and king size (item # 077-6909). The 
Floral/Madras comforter covers are imported in twin size (077-3356), full size (077 
3357), queen size (077-3358) and king size (077-3359). You have indicated that the 
sheets, pillowcases, comforter covers and sheet sets do not contain any embellish- 
ments such as embroidery, lace, braid, edging, trimming, piping or applique work. 

For tariff classification purposes, the difference between napped and not n 
bed linen is less than 3 percent ad valorem, however, not napped printed bed linen 
from the European Union is subject to a 100 percent ad valorem rat 
pursuant to trade sanctions imposed by the United States Trade Representative 

Upon review, the classification applied by Customs in NY E81441 was incorrect 
In NY E81441, the flat and fitted sheets were classified under subheading 
6302.21.9020, HTSUSA, as “Other bed linen, printed: of cotton: not napped: sheets;” 
the pillowcases were classified under subheading 6302.21.9010, HTSUSA, as “Other 
bed linen, printed: of cotton: not napped: pillowcases;” and the comforter covers 
were classified under subheading 6302.21.9050, HTSUSA, as “Other bed linen, 
printed: of cotton: other: not napped: other.” 


Issue: 


What is the proper classification for the submitted bed linen? 
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Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRI”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. 

The Explanatory Notes (“EN”) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guid- 
ance in understanding the scope of the headings and GRI. The EN state in regard 
to heading 6302, HTSUSA, that “bed linen” includes “sheets, pillowcases, bolster 
cases, eiderdown cases and mattress covers.” As bed linen is eo nomine provided 
for within heading 6302, HTSUSA, classification within this heading is proper. 

Under the terms of the HTSUSA, the classification of bed linen depends upon 
the fiber content; whether printed or not; whether napped or not; whether any 
component contains embroidery, trimming, lace, etc., and whether the sheet set 
constitutes a “retail” set or not. The determinative issue in this case is whether 
the subject sheets are considered napped or not napped for tariff classification 
purposes and specifically what level or amount of napping is required. 

Statistical Note 1(k) to Chapter 52 of the HTSUSA which provides for cotton 


states: 


The term “napped” means fabrics with a fuzzy, fibrous surface produced by 
scratching or pricking the surface so that some of the fibers are raised from 
the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc. are typical fabrics with a nap. 


Determination of the tariff classification of the subject merchandise requires an 


understanding of terminology which is germane to the issue and utilized by the 
textile industry. We note the following definitions: 


Nap— A downy surface given to a cloth when part of the fiber is raised from the 
basic structure. DICTIONARY OF FIBER & TEXTILE TECHNOLOGY 100 (1990). 


Napping A finishing process that raises the surface fibers of a fabric 
by means of passage over rapidly revolving cylinders covered 
with metal points or teasel burrs. DICTIONARY OF FIBER & TEXTILE 
TECHNOLOGY 100 (1990). 


Napped Fabrics— Napped fabrics are processed so that they have either 
a slight or a dramatic nap on the face or both sides of the fabric. The 
napping process is accomplished by weaving loosely twisted yarns into 
the textile, which are then sheared and brushed to create the soft napped 
surface. Napped fabrics differ from PILE fabrics, in that they do not have 
extra threads incorporated in the textile. 

Napping is considered a FINISHING process and is used on 
many fibers, including manufactured fibers, silk and wool, as well as 
specialty fibers such as camel hair and mohair. Occasionally the napped 
effect does not continuously cover the fabric but is executed in stripes or 
figures. ENCYCLOPEDIA OF TEXTILES, Judith Jerde, 157 (1992). 


Napped-Finished Goods-— These may be of a single or double finish, 
slight or heavy. Single finish occurs when one side of the goods is napped; 
double finish fabric has both sides of the material napped. 

A slight finish occurs when the napped cloth is not as high in 
protruding fibers nor as thick when compared with heavy nap. The 
finish is given to fabrics known for their napped characteristics and for 
those that can withstand the rigors of the treatment. Certain woolen and 
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cotton cloths receive this type of treatment- baby clothes, blankets, domett, 
flannel, lining, molleton, silence cloth, etc 

The finish is applied by rollers covered with 1 inch card clothing 
similar to that used on the fancy roller of the woolen card, or by a roller 
clothed with teasels. 

Some fabrics are given from three to four up to ten or twelve 
roller treatments to obtain the desired napped effect for the surface 
finish. The napping may be done in the gray goods states as well as in the 
regular finishing operations. THE MODERN TEXTILE AND APPAREL DICTIONARY, 
George E. Linton, 386 (1973). 


(emphasis added.) 


Neither the Court of International Trade nor its predecessor, the Customs Court, 
have considered the issue of napping exclusive of making a distinction from pile 
However, in Tilton Textile Corp. v. United States, 424 F.Supp 1053, 77 Cust. Ct. 27, 
C.D. 4670 (1976) aff'd, 565 F.2d 140 (1977), the court stated: 


[W]hat is termed a “nap” or “napped fabrics” is produced by the raising of 
some of the fibers of the threads which compose the basic fabric, whereas the 
“pile” on “pile fabrics” must be the raising at intervals, in the form of loops, the 
entire thickness of extra threads introduced into, but not essential to the 
basic fabric, which thus form an “uncut pile.” 


Tilton at 44. (emphasis added.) The Customs Court acknowledged that only some 
of the fibers must be raised on the fabric. Furthermore, Statistical Note 1(k), 
Chapter 52 to the HTSUS which defines napping does not require that a specified 
amount of fibers must be raised in order to qualify as a napped good. Rather the 
note requires that “some of the fibers” are raised. 

The issue of what levels of napping are required in order to be considered 
“napped” for tariff classification purposes under the HTSUSA was based on the 
issuance of a ruling under the previous tariff. HQ 080945, dated July 20, 1988, 
dealt with the issue of whether cotton twill fabric was napped for purposes of the 
Tariff Schedule of the United States, the predecessor to the current Harmonized 
Tariff Schedule of the United States. HQ 080945 stated: 


Both technical literature and the Statistical Headnotes to the Tariff Sched- 
ules of the United States Annotated (“TSUSA”) indicate that for a fabric to be 
known as napped it must have a substantial portion of at least one surface 
covered with raised fibers 


(emphasis added). However, review of Headnote 1(k), Subpart A, Part 3, Schedule 
3 TSUSA, which is the relevant TSUSA note on napped fabrics, reveals that HQ 
080945 was in error. The TSUSA note states: 


Napped: Fabrics with a fuzzy, fibrous surface produced by scratching or 
pricking the surface so that some of the fibers are raised from the body of the 
yarn. Napped fabrics are not to be confused with pile fabrics. Outing and 


canton fabrics, moleskin, etc., are typical fabrics with a nap. 


See Headnote 1(k), Subpart A, Part 3, Schedule 3 TSUSA. The applicable note 
under the TSUSA only requires that some of the fibers are raised in the fabric to 
be napped. This is consistent with the HTSUSA as well as the Tilton decision 
The tariff does not require that a set amount of fibers must be raised in order to 
qualify as a napped product for classification purposes and therefore the U.S. 
Customs Service will not subjectively determine levels of napping which must be 
fulfilled for products to be classified as napped. While the napping on the subject 
merchandise is slight, the level of napping is still visible to the eye and has been 
accomplished through the brushing process which is necessary for the formation 
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of all napping. Therefore, it is the determination of the Office of Regulations & 
Rulings, that the subject merchandise is considered napped for tariff classification 
purposes. 

Furthermore, classification of the subject merchandise as a set is inappropriate. 
GRI 3(b) provides for the classification of goods put up in sets for retail sale. The 
rule states, in pertinent part, as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they consisted 
of the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


Explanatory Note (X) (page 5) to GRI 3(b) states that the term “goods put up in sets 
for retail sale” means goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings; 


(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 


(c) are put up in a manner suitable for sale directly to users without repacking. 


In the instant case, the merchandise consists of products that, if imported sepa- 
rately, are not classifiable in the different headings of the HTSUSA and therefore, 
consideration of the merchandise as a set is inappropriate. 


Holding: 

NY E81441 is hereby revoked. 

The subject pillowcases are properly classified in subheading 6302.21.7010, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Pillowcases, other than bolster cases.” 
The general column one rate of duty is 4 percent ad valorem. The textile restraint 
number is 360. 

The subject flat and fitted sheets are properly classified in subheading 
6302.21.7020, HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: 
Other bed linen, printed: Of cotton: Other: Napped: Sheets.” The general column 
one rate of duty is 4 percent ad valorem. The textile restraint number is 361. 

The subject comforter covers are properly classified in subheading 6302.21.7050, 
HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: Other bed 
linen, printed: Of cotton: Other: Napped: Other.” The general column one rate of 
duty is 4 percent ad valorem. The textile restraint number is 362. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, The Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification ) and the restraint (quota/visa) categories, you should 
contact your local Customs office prior to importation of this merchandise to 
determine the current status of any import restraints or requirements. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT J] 


CLA-2 RR:CR:TE 964819 mbg 
‘1Category: Classification 
Tariff No. 6302.21.7020; 6302.31.7020 


Mr. JAMES O. CRAWFORD 
JOHN S. JAMES Co. 

P.O. Box 1616 
Wilmington, NC 28401 


Re: Classification of Napped Bed Sheets; Modification of NY F83310. 


DEAR Mr. CRAWFORD: 

On March 15, 2000, Customs issued New York Ruling Letter (“NY”) NY F83310 
to your company on behalf of your client, Induter USA Inc., regarding the tariff 
classification of bed linen which was originally classified as “not napped” under 
heading 6302 of the Harmonized Tariff Schedule Annotated (“HTSUSA”). Upon 
review, Customs has determined that the bed linen was erroneously classified. 
The correct classification for the product should be under heading 6302, HTSUSA, 
as napped bed linen. NY F83310 is hereby modified for the reasons set forth below. 


Facts: 


Samples of these flat sheets made from 100 percent cotton woven fabrics were 
erroneously classified. In NY F83310 the samples were described as follows: 


Sample Ref # 1 — napped and printed 

Sample Ref # 5 — printed and not napped 
Sample Ref # 9 — printed and not napped 
Sample Ref. # 15 — not napped and not printed. 


In addition, NY F83310 states that none of the samples contain any embroidery, 
lace, braid, edging, trimming, piping or applique work. 

For tariff classification purposes, the difference between napped and not napped 
bed linen is less than 3 percent ad valorem, however, not napped printed bed linen 
from the European Union is subject to a 100 percent ad valorem rate of duty 
pursuant to trade sanctions imposed by the United States Trade Representative 

Upon review the classification applied by Customs in NY F83310 was incorrect. 
In NY F83310, Sample Ref # 5 and Sample Ref # 9 were classified under subhead- 
ing 6302.21.9020, HTSUSA, as “Other bed linen: printed: of cotton: not napped: 
sheets,” while Sample Ref # 15 was classified under subheading 6302.31.9020, 
HTSUSA, as “Other bed linen: of cotton: not napped: sheets” The classification of 
Sample Ref # 1 in subheading 6302.21.7020, HTSUSA, as “Other bed linen: printed: 
of cotton: other: napped: sheets” remains unaffected by this ruling. 


Issue: 


What is the proper classification for the submitted bed sheets? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRI”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. 

The Explanatory Notes (“EN”) to the Harmonized Commodity Description and 
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Coding System, which represent the official interpretation of the tariff at the 
international level, facilitate classification under the HTSUSA by offering guid- 
ance in understanding the scope of the headings and GRI. The EN state in regard 
to heading 6302, HTSUSA, that “bed linen” includes “sheets, pillowcases, bolster 
cases, eiderdown cases and mattress covers.” As bed linen is eo nomine provided 
for within heading 6302, HTSUSA, classification within this heading is proper. 

Under the terms of the HTSUSA, the classification of bed linen depends upon 
the fiber content; whether printed or not; whether napped or not; whether any 
component contains embroidery, trimming, lace, etc., and whether the sheet set 
constitutes a “retail” set or not. The determinative issue in this case is whether 
the subject sheets are considered napped or not napped for tariff classification 
purposes and specifically what level or amount of napping is required. 

Statistical Note 1(k) to Chapter 52 of the HTSUSA which provides for cotton 
states: 


The term “napped” means fabrics with a fuzzy, fibrous surface produced by 
scratching or pricking the surface so that some of the fibers are raised from 
the body of the yarn. Napped fabrics are not to be confused with pile fabrics. 
Outing and canton flannel, moleskin, etc. are typical fabrics with a nap. 


Determination of the tariff classification of the subject merchandise requires an 
understanding of terminology which is germane to the issue and utilized by the 
textile industry. We note the following definitions: 


Nap— A downy surface given to a cloth when part of the fiber is raised from the 
basic structure. DicTIONARY OF FIBER & TEXTILE TECHNOLOGY 100 (1990). 


Napping- A finishing process that raises the surface fibers of a fabric 
by means of passage over rapidly revolving cylinders covered 
with metal points or teasel burrs. DicTIONARY OF FIBER & TEXTILE 
TECHNOLOGY 100 (1990) 


Napped Fabrics- Napped fabrics are processed so that they have either 
a slight or a dramatic nap on the face or both sides of the fabric. The 
napping process is accomplished by weaving loosely twisted yarns into 
the textile, which are then sheared and brushed to create the soft napped 
surface. Napped fabrics differ from PILE fabrics, in that they do not have 
extra threads incorporated in the textile. 

Napping is considered a FINISHING process and is used on 
many fibers, including manufactured fibers, silk and wool, as well as 
specialty fibers such as camel hair and mohair. Occasionally the napped 
effect does not continuously cover the fabric but is executed in stripes or 
figures. ENCYCLOPEDIA OF TEXTILES, Judith Jerde, 157 (1992). 


Napped-Finished Goods— These may be of a single or double finish, 
slight or heavy. Single finish occurs when one side of the goods is napped; 
double finish fabric has both sides of the material napped. 

A slight finish occurs when the napped cloth is not as high in 
protruding fibers nor as thick when compared with heavy nap. The 
finish is given to fabrics known for their napped characteristics and for 
those that can withstand the rigors of the treatment. Certain woolen and 
cotton cloths receive this type of treatment- baby clothes, blankets, domett, 
flannel, lining, molleton, silence cloth, etc. 

The finish is applied by rollers covered with 1 inch card clothing 
similar to that used on the fancy roller of the woolen card, or by a roller 
clothed with teasels. 

Some fabrics are given from three to four up to ten or twelve 
roller treatments to obtain the desired napped effect for the surface 
finish. The napping may be done in the gray goods states as well as in the 
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regular finishing operations. THE MopERN TEXTILE AND APPAREL DICTIONARY, 
George E. Linton, 386 (1973). 


(emphasis added.) 


Neither the Court of International Trade nor its predecessor, the Customs Court, 
have considered the issue of napping exclusive of making a distinction from pile. 


However, in Tilton Textile Corp. v. United States, 424 F.Supp 1053, 77 Cust. Ct. 27 
C.D. 4670 (1976) affd, 565 F.2d 140 (1977), the court stated: 


[W]hat is termed a “nap” or “napped fabrics” is produced by the raising of 
some of the fibers of the threads which compose the basic fabric, whereas the 
“pile” on “pile fabrics” must be the raising at intervals, in the form of loops, the 
entire thickness of extra threads introduced into, but not essential to the 
basic fabric, which thus form an “uncut pile.” 


Tilton at 44. (emphasis added.) The Customs Court acknowledged that only some 
of the fibers must be raised on the fabric. Furthermore, Statistical Note 1(k), 
Chapter 52 to the HTSUS which defines napping does not require that a specified 
amount of fibers must be raised in order to qualify as a napped good. Rather the 
note requires that “some of the fibers” are raised. 

The issue of what levels of napping are required in order to be considered 
“napped” for tariff classification purposes under the HTSUSA was based on the 
issuance of a ruling under the previous tariff. HQ 080945, dated July 20, 1988, 
dealt with the issue of whether cotton twill fabric was napped for purposes of the 
Tariff Schedule of the United States, the predecessor to the current Harmonized 
Tariff Schedule of the United States. HQ 080945 stated: 


Both technical literature and the Statistical Headnotes to the Tariff Sched- 
ules of the United States Annotated (“TSUSA”) indicate that for a fabric to be 
known as napped it must have a substantial portion of at least one surface 
covered with raised fibers. 


(emphasis added). However, review of Headnote 1(k), Subpart A, Part 3, Schedule 
3 TSUSA, which is the relevant TSUSA note on napped fabrics, reveals that HQ 
080945 was in error. The TSUSA note states: 


Napped: Fabrics with a fuzzy, fibrous surface produced by scratching or 
pricking the surface so that some of the fibers are raised from the body of the 
yarn. Napped fabrics are not to be confused with pile fabrics. Outing and 
canton fabrics, moleskin, etc., are typical fabrics with a nap. 


See Headnote 1(k), Subpart A, Part 3, Schedule 3 TSUSA. The applicable note 
under the TSUSA only requires that some of the fibers are raised in the fabric to 
be napped. This is consistent with the HTSUSA as well as the Tilton decision. 

Research in various textile sources as well as analysis by laboratory experts 
reveals that the subject merchandise has been subjected to a low level of brushing 
which has created a napped effect on the bed linen. Upon receipt of this request, 
Customs subjected the merchandise to further lab analysis and the Customs labo- 
ratory confirmed the importer’s own lab report which claims the subject merchan- 
dise is a woven, napped fabric albeit with a low level of napping evident. 

The tariff does not require that a set amount of fibers must be raised in order to 
qualify as a napped product for classification purposes and therefore the U.S. 
Customs Service will not subjectively determine levels of napping which must be 
fulfilled for products to be classified as napped. While the napping on the subject 
merchandise is slight, the level of napping is still visible to the eye and has been 
accomplished through the brushing process which is necessary for the formation 
of all napping. Therefore, it is the determination of the Office of Regulations & Rulings, 
that the subject merchandise is considered napped for tariff classification purposes. 
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Holding: 

NY F83310 is hereby modified. 

Sample Ref # 5 and Sample Ref # 9 are properly classified in subheading 
6302.21.7020, HTSUSA, as “Bed Linen, table linen, toilet linen and kitchen linen: 
Other bed linen, printed: Of cotton: Other: Napped: Sheets.” The general column 
one rate of duty is 4 percent ad valorem. The textile restraint number is 361. 

Sample Ref # 15 is properly classified in subheading 6302.31.7020, HTSUSA, as 
“Bed Linen, table linen, toilet linen and kitchen linen: Other bed linen: Of cotton: 
Other: Napped: Sheets” The general column one rate of duty is 4.9 percent ad 
valorem. The textile restraint number is 361. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, The Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification ) and the restraint (quota/visa) categories, you should 
contact your local Customs office prior to importation of this merchandise to 
determine the current status of any import restraints or requirements. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO THE CHEMICAL COMPOUND CAPTISOL™ 
(SULFOBUTYLETHER 8-CYCLODEXTRIN) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of the chemical com- 
pound sulfobutylether 8-cyclodextrin, also known as Captisol™. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling concerning the tariff 
classification of the chemical compound sulfobutylether 8-cyclodextrin, 
also known as Captisol™, under the Harmonized Tariff Schedule of 
the United States (HTSUS). Similarly, Customs intends to revoke 
any treatment previously accorded by Customs to substantially iden- 
tical transactions. Comments are invited on the correctness of the 
proposed actions. 
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DATE: Comments must be received on or before April 13, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulation and Rulings, Attention: Regulations 
3ranch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 


eral Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. $1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classifica- 
tion of sulfobutylether 8-cyclodextrin, also known as Captisol™. Al- 
though in this notice Customs is specifically referring to New York 
Ruling Letter (NY) B89369, dated November 25, 1997, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing databases for rulings in addition to the one 
identified. No further rulings have been found. This notice will cover 
any rulings on this merchandise that may exist but have not been 
specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
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decision or protest review decision) on the merchandise subject to 
this notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
period. An importer’s failure to advise Customs of substantially iden- 
tical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In NY B89369, Customs ruled that sulfobutylether 8-cyclodextrin 
was classified in subheading 3505.10.00, HTSUS, which provides for 
“(Djextrins and other modified starches (for example, pregelatinized 
or esterified starches): glues based on starches, or on dextrins or 
other modified starches: [Djextrins and other modified starches: 
[O]ther: [O]ther.”. NY B89369 is set forth as Attachment “A” to this 
document. It is now Customs position that classification in heading 
3505, HTSUS, in NY B89369, is in error. Instead, sulfobutylether B- 
cyclodextrin is correctly classified in subheading 2940.00.60, HTSUS, 
the provision for “[S]ugars, chemically pure, other than sucrose, lac- 
tose, maltose, glucose and fructose; sugar ethers and sugar esters, 
and their salts, other than products of heading 2937, 2938 or 2939: 
[O]ther.” 

In the instant product, sulfobutylether 8-cyclodextrin, the introduc- 
tion of sulfobutyl functionality at one or more of the glucopyranose 
units in the }-cyclodextrin structure creates ether linkages at the 2, 
3, and 6 positions. Since the parent molecule, 8-cyclodextrin, is a 
cyclic oligosaccaride, which qualifies as a sugar, creation of ether link- 
ages by the addition of the sulfobutyl groups makes the instant prod- 
uct a sugar ether of heading 2940, HTSUS. 

Although the addition of the sulfobutylether functionality in the 
instant product creates a molecule that is not a “separately defined 
organic compound” or “a mixture of two or more isomers of the same 
organic compound,” it is a sugar ether of heading 2940 and therefore 
remains classified in Chapter 29 by action of chapter note 1(c). 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
B89369 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963287. (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before 
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taking this action, consideration will be given to any written com- 
ments timely received. 


Dated: February 27, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMEN r Al 


November 25, 1997 
CLA-2-35:RR:NC:2:236 B89369 
Category: Classification 
Tariff No. 3505.10.0092 


Mr. JOHN W. WHITAKER 
O’NEILL & WuiTakeER, INC. 
1809 Baltimore Ave. 

Kansas City, Missouri 64108 


Re: The tariff classification of Captisol™, also known as sulfobutylether B- 
cyclodextrin, from France. 


Dear Mr. WHITAKER: 
In your letter dated September 15, 1997, you requested a tariff classification 
ruling. 

The applicable subheading for Captisol™, also known as sulfobutylether B- 
cyclodextrin, will be 3505.10.0092, Harmonized Tariff Schedule of the United States, 
which provides for Dextrins and other modified starches (for example, pregelatinzed 
or esterified starches); glues based on starches, or on dextrins or other modified 
starches: Dextrins and other modified starches: Other: Other The rate of duty will 
be 0.9 cents/kg. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist V. 
Gualario at 212-466-5744. 


Rosert B. SwWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


CLA-2 RR:CR:GC 963287 AM 
Category: Classification 
Tariff No. 2940.00.60 


Mr. JOHN W. WHITAKER 
O’NEILL & WuiTakeERr, INC. 
1809 Baltimore Ave. 
Kansas City, MO 64108 


Re: NY B89369 revoked; sulfobutylether 8-cyclodextrin (Captisol™). 


DEAR Mr. WHITAKER: 

This is in reference to a New York Ruling Letter (NY) B89369, issued to you, on be- 
half of Cydex, Inc., on November 25, 1997, by the Director, Customs National 
Commodity Specialist Division, New York, concerning the classification, under the 
Harmonized Tariff Schedule of the United States (HTSUS), of sulfobutylether 8- 
cyclodextrin, also known as Captisol™. In NY B89369, this product was classified 
in subheading 3505.10.00, HTSUS, which provides for “[D]extrins and other modified 
starches (for example, pregelatinized or esterified starches); glues based on starches, 
or on dextrins or other modified starches: [Dlextrins and other modified starches.” 

After careful review by this office, we have determined that the classification 
set forth in NY B89369 for sulfobutylether 8-cyclodextrin is in error. This ruling 
revokes NY B89369. 


Facts: 


Sulfobutylether 8-cyclodextrin has the following molecular formula: C42H70- 
nO35(C4H8SO3Na)n; where n = the average degree of substitution. The sub- 
stance is assigned CAS registry number 182410-00-0 (previously assigned CAS # 
7585-39-9D). During the synthesis of this substance, 1,4-butane sultone reacts 
with any of three hydroxyl groups on each of the seven glucopyranose units of the 
-cyclodextrin molecule. The resulting material is a composite mixture having an 
average degree of substitution of seven. Sulfobutylether 8-cyclodextrin is mar- 
keted as Captisol™ which enhances water solubility of other compounds used in 
the administration of intravenous, intraocular, intramuscular and oral pharma- 
ceuticals so as to decrease local and systemic irritation and reaction in the patient. 


Issue: 


Whether sulfobutylether 8-cyclodextrin is classified in heading 2940, HTSUS, 
; . sugar ethers and sugar esters, and their salts, .. .”, or in heading 3505, 
HTSUS, as “[{D]extrins and other modified starches”. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the 
Additional U.S. Rules of Interpretation are part of the HTSUS and are to be 
considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of 
the headings of the tariff schedule and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 
6 requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding 
System may be utilized. The ENs, although not dispositive or legally binding, 
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provide a commentary on the scope of each heading, and are generally indicative 
of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The following HTSUS headings are relevant to the classification of this product: 


2940.00 Sugars, chemically pure, other than sucrose, lactose, maltose, 
glucose and fructose; sugar ethers and sugar esters, and their 
salts, other than products of heading 2937, 2938 or 2939: 


Dextrins and other modified starches (for example, pregelatinized 
or esterified starches); glues based on starches, or on dextrins or 
other modified starches: 


The Chapter Notes to Chapter 29 state, in pertinent part, as follows: 


. Except where the context otherwise requires, the headings of this chapter 
apply only to: 


(a) Separate chemically defined organic compounds, whether or not containing 
impurities; 


(b) Mixtures of two or more isomers of the same organic compound (whether or 
not containing impurities), except mixtures of acyclic hydrocarbon isomers 
(other than stereoisomers), whether or not saturated (chapter 27); . . 


The products of headings Nos. 29.36 to 29.39 or the sugar ethers and sugar 
esters, and their salts, of heading No. 29.40, or the products of heading No 
29.41, whether or not chemically defined; 


In NY B89369 this merchandise was incorrectly classified in heading 3505, 
HTSUS, as a modified starch possibly because the word “dextrin”, incorporated 
into its name, is eo nomine provided for in the heading. However, 8-cyclodextrin, 
the parent molecule of the instant substance, is a sugar of heading 2940, HTSUS, 
not a dextrin or other modified starch. Thus, 8-cyclodextrin is not described in 
heading 3505, HTSUS. (See New York Ruling Letter B80145, dated January 28, 
1997. See also Headquarters Ruling Letter 955089, dated February 15, 1994). 

In the instant product, sulfobutylether 8-cyclodextrin, the introduction of the 
sulfobutyl functionality at one or more of the glucopyranose units in the B- 
cyclodextrin structure creates ether linkages at the 2, 3, and 6 positions. Since the 
parent molecule, 8-cyclodextrin, is a cyclic oligosaccaride, which qualifies as a 
sugar, creation of ether linkages by the addition of the sulfobutyl groups makes 
the instant product a sugar ether of heading 2940, HTSUS. 

Although the addition of the sulfobutylether functionality in the instant product 
creates a molecule that is not a “separately defined organic compound” or “a mix- 
ture of two or more isomers of the same organic compound,” it is a sugar ether of heading 
2940 and therefore remains classified in Chapter 29 by action of chapter note 1(c), above. 


Holding: 
Sulfobutylether 8-cyclodextrin is classified in subheading 2940.00.60, HTSUS, 


as “[S]ugars, chemically pure, other than sucrose, lactose, maltose, glucose and 
fructose; sugar ethers and sugar esters, and their salts, other than products of 
heading 2937, 2938 or 2939: [O]ther.” 


Effect on other Rulings: 
NY B89369 is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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(Slip Op. 01-16) 


NTN BeEarinG CorPORATION OF AMERICA, NTN CorporatTION, AMERICAN NTN 
BEARING MANUFACTURING CORPORATION, NTN DrivesuHart, INC. AND NTN- 
BowER CorporATION; NSK Lp. AnD NSK Corporation; Koyo Serko Co., 
LTp. AND Koyo CORPORATION OF U.S.A., PLAINTIFFS AND DEFENDANT-INTER- 
VENORS v. UNITED STATES, DEFENDANT, AND THE TORRINGTON COMPANY, DE- 
FENDANT-INTERVENOR AND PLAINTIFF 


Consol. Court No. 97-10-01801 
[(Commerce’s Remand Results are affirmed in their entirety. Case dismissed.] 
(Dated February 23, 2001) 


Barnes, Richardson & Colburn (Donald J. Unger, Kazumune V. Kano, Carolyn 
D. Amadon and Shannon N. Rickard) for NTN Bearing Corporation of America, 
NTN Corporation, American NTN Bearing Manufacturing Corporation, NTN 
Driveshaft, Inc. and NTN-Bower Corporation (“NTN”). 

Lipstein, Jaffe & Lawson, L.L.P. (Robert A. Lipstein, Matthew P. Jaffe and 
Grace W. Lawson) for NSK Ltd. and NSK Corporation (“NSK”) 

Powell, Goldstein, Frazer & Murphy LLP (Neil R. Ellis and Elizabeth C. Hafner) 
for Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”). 

Stuart E. Schiffer, Deputy Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Civil Division, United States Department of 
Justice (Velta A. Melnbrencis, Assistant Director); of counsel: Patrick V. Gallagher, 
Office of the Chief Counsel for Import Administration, United States Department 
of Commerce, for defendant. 

Stewart and Stewart (Terence P. Stewart and Geert De Prest) for The Torrington 
Company (“Torrington”). 


JUDGMENT 
I. Standard of Review 


TsoucaLas, Senior Judge: The Court will uphold Commerce’s rede- 
termination pursuant to the Court’s remand unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial evidence is 
“more than a mere scintilla. It means such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 


105 
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Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substan- 
tial evidence “is something less than the weight of the evidence, and 
the possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.” Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966). 


II. Background 


On June 5, 2000, this Court issued an opinion and order directing 
the United States Department of Commerce, International Trade Ad- 
ministration (“Commerce”), to: (1) annul all findings and conclusions 
made pursuant to the duty-absorption inquiry; (2) make adjustments 
pursuant to 19 U.S.C. § 1677a(c) (1994) to § 1677a(a)’s starting price 
for determining export price (“EP”); (3) make adjustments pursuant 
to § 1677a(c) and (d) to § 1677a(b)’s starting price for determining 
constructed export price (“CEP”); (4) articulate how the record sup- 
ports its decision to recalculate NTN’s home market indirect selling 
expenses without regard to level of trade; (5) clarify how Commerce 
complied with 19 U.S.C. §§ 1677e and 1677m (1994) by using facts 
available and applying an adverse inference with respect to NTN’s 
alleged zero-price sample sales and, if Commerce determines that it 
conformed with the statutory framework, to include NTN sample 
sales in its United States sales database or, if Commerce determines 
that it did not adhere to all of the statutory prerequisite conditions, 
to give NTN the opportunity to remedy or explain any deficiency 
regarding its sample sales; and (6) clarify whether NTN was provided 
with notice and opportunity to respond pursuant to § 1677m(d) with 
regard to its cost of production (“COP”) and constructed value (“CV”) 
data. See NTN Bearing Corp. of America v. United States,24 CIT ___, 
104 F. Supp. 2d 110 (2000). The administrative determination under- 
lying the Court’s decision in NTN Bearing is entitled Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Romania, Singapore, Sweden and the 
United Kingdom; Final Results of Antidumping Duty Administrative 
Reviews (“Final Results”), 62 Fed. Reg. 54,043 (Oct. 17, 1997), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore/,] Sweden and the United Kingdom; Amended Final Re- 
sults of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 61,963 
(Nov. 20, 1997). 

On September 5, 2000, Commerce submitted its Final Results of 
Redetermination Pursuant to Court Remand (“Remand Results”). In 
order to comply with the Court’s decision in NTN Bearing, Commerce: 
(1) annulled all findings and conclusions made pursuant to its duty- 
absorption inquiry with respect to Koyo, NSK and NTN; (2) deducted 
the expenses associated with packing for export and freight delivery 
arrangements from the price used in the level-of-trade analyses; (3) 
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articulated the reason why it recalculated NTN’s home-market sell- 
ing expenses without regard to level of trade; (4) provided NTN with 
an opportunity to remedy the deficiencies in information regarding 
its sample sales and, upon finding that NTN did not receive consider- 
ation for its zero-priced U.S. sample transactions, removed these sales 
from its analysis and recalculated NTN’s margins; (5) provided NTN 
with an opportunity to remedy the deficiencies in information regard- 
ing its affiliated-party inputs and, upon NTN’s refusal to supply infor- 
mation, used facts available to adjust NTN’s reported costs; and (6) 
corrected certain transcription errors in its draft analysis memorandum. 

Torrington and NTN submitted comments on the draft results is- 
sued by Commerce on August 18, 2000. NTN, Koyo and Torrington 
submitted comments to this Court regarding the Remand Results. 
Commerce submitted a reply to the parties’ comments. NSK did not 
submit any comments. 


III. Contentions of the Parties 


Torrington continues to believe that Commerce has inherent au- 
thority to conduct the absorption inquiries in any review. Torrington 
also believes that the Court exceeded its power on judicial review in 
directing Commerce to annul its findings instead of permitting Com- 
merce to reach a determination consistent with the Court’s order. 

Responding to Torrington’s contentions, Koyo limits its comments 
to the issue of the legality of Commerce’s duty-absorption inquiries. 
Koyo maintains that Torrington is raising the same arguments that 
the Court has repeatedly rejected and that Torrington provides no 
reason for the Court to reconsider the issue. 

NTN agrees with Commerce’s elimination of its zero-priced U.S. 
sample transactions from its margin analysis. NTN disagrees with 
Commerce’s use of facts available regarding NTN’s affiliated-party 
inputs for COP and CV calculations. Specifically, NTN maintains that 
it was not required to respond to Commerce’s request for informa- 
tion, since the Court did not open the record on this issue. NTN 
believes that Commerce should have used the information already on 
the record and should not have resorted to facts available. 

In addressing NTN’s comments, Torrington argues, in essence, 
that the Court did not need to specifically direct Commerce to open 
the record in order for such action to be permissible. Torrington ar- 
gues that such an overly narrow interpretation of the remand order 
would unlawfully diminish Commerce’s fact-finding role. 

Replying to NTN’s comments, Commerce contends that it gave 
NTN the opportunity, through responses to a supplemental question- 
naire, to remedy or explain the items for which Commerce needed 
clarification. Upon NTN’s refusal to submit information regarding 
affiliated-party inputs and its insistence that Commerce use its data 
as reported, Commerce resorted to best information available under 
19 U.S.C. § 1677b(e)(1) (1994). Commerce argues that although the 
Court did not order Commerce to open the record, Commerce has the 
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iscretion to open it since the Court did not prohibit it. Furthermore, 
Commerce argues that the information NTN provided in the original 
review did not allow it to determine in which bearing models the 
purchased components were used, making Commerce unable to re- 
state NTN’s costs on a model-specific basis. Commerce was then forced 
to resort to facts otherwise available. Commerce argues that the Court 
should not allow a party to benefit from its unwillingness to provide 
information for Commerce to use in complying with the statute. 


IV. Analysis 
A. Duty Absorption 


This Court has repeatedly held that Commerce lacks statutory 
authority under 19 U.S.C. § 1675(a)(4)(1994) to conduct duty-absorp- 
tion inquiries for antidumping duty orders issued prior to the Janu- 
ary 1, 1995, effective date of the Uruguay Round Agreements Act, 
Pub. L. No. 103-465, 108 Stat. 4809 (1994). See SNR Roulements v. 
United States,24CIT__,___—¥ 118 F. Supp. 2d 1333, 1337 (2000); SKF 
USA Inc. v. United States,24CIT__,__—, 116 F. Supp. 2d 1257, 1260 
(2000); SKF USA Inc. v. United States, Slip Op. 00-106, 2000 WL 
12258038, *3 (Aug. 23, 2000); RHP Bearings Ltd. v. United States, 24 
> ae 110 F. Supp. 2d 1043, 1052-53 (2000); F, Italia S.p.A. v. 
United State es, Slip Op. 00-82, 2000 WL 978462, *5 (July 13, 2000); 
SKF USA Inc. v. United States, Slip Op. 00-81, 3000 WL 977373, *3 
(July 12, 2000); NTN Bearing Corp. of America v. United ee 24 
CIT___,__, 104 F. Supp. 2d 110, 117 (2000); SKF USA Ine. v. United 
States, Sli p Op. 00-58, 2000 WL 726944, *3 (June 1, 2000); SKF USA 
Ine. v. ee States,24 CIT __,__—, 94 F. Supp. 2d 1351, 1357-59 
(2000). Torrington presents no arguments compelling the Court to 
reconsider the issue and hold otherwise. 

Similarly, the Court finds Torrington’s arguments regarding the 
authority of the Court to fashion a remand order unpersuasive. 
Torrington believes that the Court exceeded its power on judicial re- 
view in directing Commerce to annul its findings instead of permit- 
ting Commerce to reach a determination consistent with the Court’s order. 

Torrington is incorrect. The Court found that Commerce was with- 
out authority under the antidumping statute to conduct a duty-ab- 
sorption inquiry for the subject review; the only action that Com- 
merce could take in order to remain within the bounds of the Court’s 
interpretation of the law would be to annul the findings and conclu- 
sions made pursuant to Commerce’s erroneous interpretation of the 
law. Thus, the result here would necessarily be the same whether 
the Court ordered Commerce to annul its findings or, more generally, 
ordered Commerce to produce a determination consistent with the 
opinion. Since the Court has already declared Commerce’s interpre- 
tation of the law is improper, and there is no additional fact-finding to 
be done nor any discretionary action to be taken by Commerce, grant- 
ing Torrington’s request to remand the case and instruct Commerce 
to take action consistent with the Court’s opinion would be “an idle 
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and useless formality.” NLRB v. Wyman-Gordon Co., 394 U.S. 759, 
766—67 n.6 (1969); cf United States v. Roses Inc. , 706 F.2d 1563, 1568— 
70 (Fed. Cir. 1983) (court acted improperly in ordering agency to con- 
duct an investigation when the decision of whether to conduct such 
investigation depends on the application of agency expertise); Baystate 
Alternative Staffing, Inc. v. Herman, 163 F.3d 668, 679 (1 st Cir. 1998) 
(case remanded for agency’s reconsideration upon court’s finding that 
agency applied incorrect legal standard and, therefore, reached ques- 
tionable factual determination). 

In essence, Torrington is asking the Court to permit Commerce 
another opportunity to present its arguments regarding the lawful- 
ness of its duty-absorption inquiry. As the Court has already stated, 
such an inquiry has been repeatedly found to be unlawful. 

Accordingly, Commerce’s action in annulling all findings and con- 
clusions made pursuant to its duty-absorption inquiry with respect to 


Koyo, NSK and NTN is affirmed. 


B. Commerce’s Use of Facts Available for NTN’s Affiliated-Party In- 
puts in Calculating COP and CV 
During the period of review, NTN purchased certain components 
from an affiliated supplier that were used in the manufacture of ball 
and cylindrical roller bearings. See Commerce’s Final Results Mem. 
for NTN at 5. NTN’s affiliated producer submitted COP data for cer- 


tain components sold to NTN. See Affiliated Producer’s Letter to Com- 
merce (Sept. 9, 1996) (Case No. A-588-804, Fiche 208, Frame 1, Pro- 
prietary Doc. 25). Commerce found that “[s]lome of the components 
NTN purchased from .. . [the] affiliated supplier . .. were transferred 
at prices below the cost of production.” Commerce’s Final Results 
Mem. for NTN at 5. Because Commerce determined that the record 
was unclear as ‘to which bearing models NTN used the purchased 
components in, Commerce was unable to adjust NTN’s COP and CV 
data on a model-specific basis. See id. Therefore, using “facts other- 
wise available,” Commerce calculated the average percentage differ- 
ence between the transfer price and the cost for the components sold 
to NTN by its affiliated supplier. See id. at 5-6. Commerce then ad- 
justed NTN’s COP and CV upward by this average percentage differ- 
ence. See id. at 6; Final Results, 62 Fed. Reg. at 54,065. 

NTN argued that Commerce’s adjustment to NTN’s COP and CV 
data was contrary to law because Commerce resorted to facts avail- 
able and made an adverse inference without giving NTN the opportu- 
nity to provide the data Commerce determined was lacking from the 
record. See NTN’s Mem. Supp. Mot. J. Agency R. at 19. Specifically, 
NTN asserts that Commerce should not have resorted to facts avail- 
able because: (1) NTN fully responded to Commerce’s requests for 
information and that Commerce at no time indicated that NTN’s data 
was unclear or insufficient, that is, Commerce never asked for clari- 
fication of the information NTN submitted, see id. at 20; and (2) citing 
subsections (1) and (2) of 19 U.S.C. § 1677e(a), “NTN did not withhold 
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information, fail to provide information by the deadline or in the man- 
ner requested, or impede the investigation in any manner,” id. at 21. 
NTN also noted that Commerce may only make an adverse inference 
when a “party has failed to cooperate by not acting to the best of its 
ability.” Id. at 22 (quoting § 1677e(b)). NTN, therefore, asserted that 
since Commerce never asked for any additional information or clari- 
fication of the data which was submitted concerning the affiliated 
supplier’s inputs, Commerce could not make an adverse inference 
and apply it to all of NTN’s COP and CV data. See id. Accordingly, 
NTN requested that the Court remand the issue and order Com- 
merce to use NTN’s submitted COP and CV data. See NTN’s Reply 
Br. at 25. 

Commerce conceded that NTN did not meet any - the elements 
under paragraph (2) of the facts available provision, § 1677e(a), that 
s, “NTN did not withhold information, fail to pr ovide information by 
the deadline specified or in the manner requested, or impede the 
investigation in any manner.” See Def.’s Mem. in Partial Opp’n to 
Mot. J. Agency R. at 79. Nevertheless, Commerce noted that NTN 
“overlookl[ed] paragraph ‘(1)’ of facts available provision, which man- 
dates the use of facts otherwise available “if the — informa- 
tion is not available on the record.” Jd. (quoting § 1677e(a)(1)). Com- 
merce argued that when it found the necessary information was not 
available on the record, it decided to use other information on the 
record to reflect the fact that NTN purchased certain components 
from an affiliated supplier that were transferred at prices below the 
COP. See id. at 81. Commerce explained that “the other information 
on record allowed [it] to adjust NTN’s COP and CV without having to 
reject NTN’s reported information in its entirety.” Id. 

Further, Commerce asserted that it did not “determine to make an 
adverse inference in choosing what information to use as facts avail- 
able.” Jd. Rather, Commerce reasoned “given that the necessary in- 
formation was not available on record, [it] used other information to 
address the problem with NTN’s supplier’s transfer prices.” Id. Com- 
merce, therefore, maintains that “[u]nder these circumstances, [its] 
use of facts available was reasonable.” Id. 

In response to the parties’ contentions, this Court stated that al- 
though Commerce relies on paragraph (1), not (2), of § 1677e(a) for 
using facts available, the section requires that Commerce meet the 
requirements of § 1677m(d) before resorting to facts available. The 
Court also noted th at § 1677m(d) states that if Commerce determines 
that a response toa request for information does not comply with the 
request, Commerce shall promptly inform the respondent submitting 
the response of the deficiency and permit the respondent an opportu- 
nity to remedy or explain the deficiency. 

The Court found that the Final Results did not clearly articulate 
whether NTN was provided with such notice and the opportunity to 
provide a remedial response regarding which ball and cylindrical roller 
bearing models the purchased components were used in by NTN. 
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Since there appeared to be a lack of § 1677m(d) notice, the Court 
remanded the issue to Commerce to clarify whether NTN was pro- 
vided with notice and opportunity to respond pursuant to § 1677m(d). 

In contesting the Final Results, NTN opposed Commerce’s use of 
facts available on the grounds that Commerce did not give NTN no- 
tice and the opportunity to respond regarding which ball and cylindri- 
cal roller bearing models the purchased components were used in by 
NTN. The supplemental questionnaire provided to NTN by Commerce 
upon remand gave NTN the opportunity to supply information re- 
garding samples and prototypes and affiliated-party inputs, and to 
identify by model number each model in the COP and CV databases 
that incorporates affiliated-party inputs. See Supplemental Question- 
naire, Sections C and D. Instead of supplying the necessary informa- 
tion with respect to the affiliated-party inputs, NTN refused on the 
grounds that the Court did not direct Commerce to ask for the rel- 
evant information and continued to insist that Commerce use NTN’s 
COP and CV data. In its comments to the Remand Results, Torrington 
argues that the Court did not need to direct Commerce to open the 
record, but that Commerce was permitted to request additional infor- 
mation on its own initiative. The Court agrees. 

It was not necessary for the Court to specifically direct Commerce 
to request the information in order for such action to be permissible. 
As long as the Court does not forbid Commerce from considering new 
information, it remains within Commerce’s discretion to request and 
evaluate new data. See Laclede Steel Co. v. United States, 19 CIT 
1076, 1078, 1995 WL 476716, at *2 (Aug. 11, 1995) (“Any decision to 
expand the administrative record upon remand is well within 
[Commerce’s] discretion, absent express language from the Court bar- 
ring such action.”); Elkton Sparkler Co. v. United States Department 
of Commerce, 17 CIT 344, 346, 1993 WL 179266, at *2 (May 7, 1993) 
(Since the remand order did not bar Commerce from investigating 
information, and since plaintiff raised the issue in its complaint, Com- 
merce did not exceed the scope of the remand order by investigating 
information in the remand proceeding.). Since the Court did not bar 
Commerce from soliciting additional information, Commerce’s deci- 
sion to provide NTN the opportunity to supply the information was a 
proper exercise of its discretion, especially when one considers that 
NTN’s arguments against Commerce’s determination in the Final 
Results centered around the absence of such an opportunity. The re- 
mand order aimed to remedy Commerce’s failure to comply with the 
statutory requirements of notice and opportunity to respond; it would 
be anomalous for the Court to adopt the overly-restrictive position 
advanced by NTN and to determine that it was improper for Com- 
merce to afford this opportunity to NTN upon remand. Since the 
Court did not bar Commerce from seeking additional information, 
and the lack of the information was the basis of NTN’s complaint 
concerning the underlying proceedings, the Court holds that Com- 
merce did not exceed the scope of the remand order in providing 
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NTN the opportunity to remedy deficiencies in the information pro- 
vided to Commerce. 

Additionally, Commerce’s decision to resort to facts available was 
supported by substantial evidence and in accordance with law. The 
antidumping statute mandates that Commerce use “facts otherwise 
available” (commonly referred to as “facts available”) if “necessary 
information is not available on the record” of an antidumping pro- 
ceeding. 19 U.S.C. § 1677e(a)(1). In addition, Commerce may use facts 
available where an interested party or any other person: (1) with- 
holds information that has been requested by Commerce; (2) fails to 
provide the requested information by the requested date or in the 
form and manner requested, subject to 19 U.S.C. § 1677m(c)(1), (e); 
(3) significantly impedes an antidumping proceeding; and (4) provides 
information that cannot be verified as provided in 19 U.S.C. § 1677m(i). 
Id.§ 1677e(a)(2)(A) —(D). Section 1677e(a) provides, however, that the 
use of facts available shall be subject to the limitations set forth in 19 
U.S.C. § 1677m(d). 

Section 1677m, which was enacted as part of the Uruguay Round 
Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994), is “de- 
signed to prevent the unrestrained use of facts available as to a firm 
which makes its best effort to cooperate with [Commerce].” Borden, 
Inc. v. United States,22 CIT__,__—, 4 F. Supp. 2d 1221, 1245 (1998). 
Section 1677m(d), entitled “[dl]eficient submissions,” provides that if 
Commerce determines that a response to a request for information 
does not comply with the request, the agency shall promptly inform 
the person submitting the response of the deficiency and permit that 
person an opportunity to remedy or explain the deficiency. If the re- 
medial response or explanation provided by the party is found to be 
“not satisfactory” or untimely, Commerce may, subject to § 1677m(e), 
disregard “all or part of the original and subsequent responses” in 
favor of facts available. Id. § 1677m(d). 

Commerce found that some of the components purchased by NTN 
from affiliated suppliers were transferred at prices below the cost of 
production; however, the information supplied by NTN was inadequate 
to permit Commerce to determine in which bearing models the pur- 
chased components were used. See NTN Bearing, 24 CIT at ___, 104 
F. Supp. 2d at 144. Upon remand, Commerce gave NTN an opportu- 
nity to remedy or explain the deficiency in information in accordance 
with the requirement of § 1677m(d), and NTN refused. Because of 
NTN’s refusal, Commerce was still unable to use the information 
NTN had previously reported and resorted to facts otherwise avail- 
able. Commerce explained its methodology as follows: 


Because NTN did not respond to our requests for additional infor- 
mation, we are unable to use the information NTN reported. 
Therefore, we must use the facts available in order to adjust NTN’s 
reported costs to use the higher of transfer prices or the affiliate’s 
COP. As facts available, we ...calculat[ed] the average difference 
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between the affiliate’s COP and transfer prices and adjusted] all 
of NTN’s reported costs by this difference[]. We find this to be the 
best choice of facts available because the adjustment is based on 
data which NTN reported and is, therefore, the most reasonable 
estimate of what the adjustment would be if we were able to merge 
properly the affiliated-party input data with NTN’s COP data. 
The record demonstrates that the affiliate’s COP is higher 
than the transfer price for some affiliated-party inputs. Further, 
the Court has upheld our methodology of using the highest of the 
transfer price, the market price, or the affiliate’s COP to state 
the cost of affiliated-party inputs in its decision in NTN. Accord- 
ingly, we have applied the facts available by calculating the aver- 
age difference between the affiliate’s COP and transfer prices and 
adjusting all of NTN’s reported costs by this difference. 


Remand Results at 9-10. Because Commerce did not possess the in- 
formation it needed to determine in which bearing models the pur- 
chased components were used, and NTN refused to supply this infor- 
mation once given the opportunity, Commerce’s resort to facts avail- 
able was appropriate. The Court sustains Commerce’s determination, 
finding it to be supported by substantial evidence and in accordance 
with law. 


V. Conclusion 


The Court affirms Commerce’s decision to: (1) annul all findings 
and conclusions made pursuant to its duty-absorption inquiry with 
respect to Koyo, NSK and NTN; and (2) provide NTN with an oppor- 
tunity to remedy the deficiencies in information regarding its affili- 
ated-party inputs and, upon NTN’s refusal to supply information, use 
facts available to adjust NTN’s reported costs. The other aspects of 
Commerce’s Remand Results are uncontested and, upon a review of 
the results, the Court finds them supported by substantial evidence 
on the record and in accordance with law. 

Accordingly, it is hereby 

ORDERED that the Remand Results are affirmed in all respects; 
and it is further 

ORDERED that since all other issues have been decided, this case 
is dismissed. 
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(Slip Op. 01--17) 


SNR RouteM_Ents; SKF USA Inc., SKF FRANCE S.A. AND SARMA, PLAIN- 
TIFFS v. UNITED STATES, DEFENDANT, AND THE TORRINGTON COMPANY, DEFEN- 
DANT-INTERVENOR 


Consol. Court No. 97—10-—01825 


(Dated February 23, 2001) 


JUDGMENT 


Tsouca.as, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, SNR Roulements v. United States, 24 CIT 
__,118 F. Supp. 2d 1333 (2000) (“Remand Results”), and Commerce 
having complied with the Court’s remand order and no responses to 
the Remand Results having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on January 
11, 2001, are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case 
is dismissed. 


(Slip Op. 01-18) 


RHP Bearincs Ltp., NSK BEARINGS Europe Ltp. AND NSK CorporaTION; 
THE BARDEN CorPoRATION (U.K.) Ltp., THE BARDEN CORPORATION, FAG 
BEARINGS CORPORATION, PLAINTIFFS v. UNITED STATES, DEFENDANT, THE 
TORRINGTON COMPANY, DEFENDANT-INTERVENOR 


Consol. Court No. 97—11-—01983 
{Commerce’s Remand Results are affirmed in part, remanded in part.] 
(Dated February 23, 2001) 


Lipstein, Jaffe & Lawson, L.L.P. (Robert A. Lipstein, Matthew P. Jaffe and Grace 
W. Lawson) for RHP Bearings Ltd., NSK Bearings Europe Ltd. and NSK Corpora- 
tion (“RHP-NSK”). 

Grunfeld, Desiderio, Lebowitz & Silverman LLP (Max F. Schutzman, Andrew B. 
Schroth and Mark E. Pardo) for The Barden Corporation (U.K.) Ltd., The Barden 
Corporation and FAG Bearings Corporation (“Barden-FAG’”). 

Stuart E. Schiffer, Deputy Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Civil Division, United States Department of 
Justice (Velta A. Melnbrencis, Assistant Director); of counsel: Mark A. Barnett, 
Stacy J. Ettinger, Patrick V. Gallagher, Myles S. Getlan and David R. Mason, 
Office of the Chief Counsel for Import Administration, United States Department 
of Commerce, for defendant. 
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Stewart and Stewart (Terence P. Stewart, Wesley K. Caine, Geert De Prest and 
Lane S. Hurewitz) for The Torrington Company (“Torrington”). 


ORDER 

I. Standard of Review 

TsoucaLas, Senior Judge: The Court will uphold Commerce’s rede- 
termination pursuant to the Court’s remand unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B)G) (1994). Substantial evidence is 
“more than a mere scintilla. It means such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substan- 
tial evidence “is something less than the weight of the evidence, and 
the possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.” Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966). 


Il. Background 


On August 3, 2000, this Court issued an opinion and order directing 
the United States Department of Commerce, International Trade 
Administration (“Commerce”), to: (1) annul all findings and conclu- 
sions made pursuant to the duty-absorption inquiry conducted for the 
subject review; (2) match Barden-FAG’s United States sales to simi- 
lar home market sales before resorting to constructed value (“CV”); 
and (3) recalculate Barden-FAG’s dumping margin without regard to 
the results of the below-cost test. See RHP Bearings Ltd. v. United 
States, 24 CIT ; , 110 F. Supp. 2d 1043, 1055 (2000). The ad- 
ministrative determination underlying the Court’s decision in RHP 
Bearings is entitled Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, 
Romania, Singapore, Sweden and the United Kingdom; Final Results 
of Antidumping Duty Administrative Reviews (“Final Results”), 62 
Fed. Reg. 54,043 (Oct. 17, 1997), as amended, Antifriction Bearings 
(Other Than Tapered Roiler Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden and the United 
Kingdom; Amended Final Results of Antidumping Duty Administra- 
tive Reviews, 62 Fed. Reg. 61,963 (Nov. 20, 1997). 

On October 20, 2000, Commerce submitted its Final Results of Re- 
determination Pursuant io Court Remand (“Remand Results”). In or- 
der to comply with the Court’s decision in RHP Bearings, Commerce: 
(1)annulled all findings and conclusions made pursuant to its duty- 
absorption inquiry with respect to Barden-FAG and RHP-NSK; (2) 
matched United States sales to Barden-FAG’s home-market sales of 
“similar” merchandise before resorting to constructed value; and (3) 
recalculated Barden-FAG’s dumping margin without regard to the 
results of the cost-of-production analysis. 
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Torrington was the only party to submit comments on the draft 
results issued by Commerce on September 14, 2000. Both Barden- 
FAG and Torrington submitted comments to this Court regarding the 
Remand Results. RHP-NSK did not submit any comments. 


III. Contentions of the Parties 


With respect to the duty-absorption issue, Torrington continues to 
maintain that Commerce has inherent authority to conduct the ab- 
sorption inquiries in any review. Torrington also maintains that 
Commerce's initial determination to conduct a below-cost test for 
Barden-FAG’s sales and to disregard certain home market sales is 
supported by substantial evidence on the record and in accordance 
with law. Finally, Torrington believes that the Court exceeded its 
authority in directing Commerce to recalculate Barden-FAG’s dump- 
ing margin without regard to the results of the below-cost test. 
Torrington does not contest the Court’s decision to instruct Com- 
merce to match Barden-FAG’s United States sales to similar home 
market sales before resorting to CV. 

Barden-FAG limits its comments to Commerce’s calculation of 
Barden-FAG’s antidumping margin without regard to the results of 
the below-cost test. Barden-FAG maintains that 19 U.S.C. § 1677b(b) 
(1994) provides two methods by which Commerce can conduct a be- 
low-cost test and, contrary to Torrington’s arguments, no reasonable 
srounds exist for Commerce to perform the test under either method. 
Barden-FAG does not contest the Court’s decision to instruct Com- 
merce to match Barden-FAG’s United States sales to similar home 
market sales before resorting to CV. 

In its discussion of the parties’ comments to the Remand Results, 
Commerce indicates that it has complied with the Court’s remand 
instructions; however, Commerce incorporates by reference the ar- 
guments contained in its Motion for Rehearing and Modification of 
the Court’s Decision, Slip Op. 00-28, and Accompanying Order of March 
22, 2000 (“Motion”), dated April 14, 2000. In its Motion, Commerce 
contended that the Court misread the statute in precluding Com- 
merce from conducting duty-absorption inquiries for transition or- 
ders. Commerce also argued that in issuing the remand order, the 
Court erred in directing Commere to annul all findings and conclu- 
sions made pursuant to its duty-absorption inquiry and that the Court 
should have instead directed Commerce to take further action consis- 
tent with the correct legal standard. Commerce does not contest the 
Court’s decision to instruct Commerce to match Barden-FAG’s United 


States sales to similar home market sales before resorting to CV. 


IV. Analysis 


A. Duty Absorption 


[his Court has repeatedly held that Commerce lacks statutory au- 
thority under 19 U.S.C. § 1675(a)(4)(1994) to conduct duty-absorption 
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inquiries for antidumping duty orders issued prior to the January 1, 
1995, effective date of the Uruguay Round Agreements Act, Pub. L. 
No. 103-465, 108 Stat. 4809 (1994). See SNR Roulements v. United 
States,24CIT__,__, 118 F. Supp. 2d 1333, 1337 (2000); SKF USA 
Inc. v. United States,24CIT__,___—, 116 F. Supp. 2d 1257, 1260 (2000); 
SKF USA Inc. v. United States, Slip Op. 00-106, 2000 WL 1225803, 
*3 (Aug. 23, 2000); RHP Bearings Ltd. v. United States, 24 CIT ___, 
___, 110 F. Supp. 2d 10438, 1052-53 (2000); FAG Italia S.p.A. v. United 
States, Slip Op. 00-82, 2000 WL 978462, *5 (July 13, 2000); SKF USA 
Inc. v. United States, Slip Op. 00-81, 2000 WL 977373, *3 (July 12, 
2000); NTN Bearing Corp. of America v. United States, 24 CIT ___, 
___, 104 F. Supp. 2d 110, 117 (2000); SKF USA Ine. v. United States, 
Slip Op. 00-58, 2000 WL 726944, *3 (June 1, 2000); SKF USA Ince. v. 
United States,24 CIT __,___—, 94 F. Supp. 2d 1351, 1357-59 (2000). 
Torrington presents no arguments compelling the Court to recon- 
sider the issue and hold otherwise. 

Similarly, the Court finds Torrington’s arguments regarding the 
authority of the Court to fashion a remand order unpersuasive. 
Torrington believes that the Court exceeded its power on judicial review 
in directing Commerce to annul its findings instead of permitting 
Commerce to reach a determination consistent with the Court’s order. 

Torrington is incorrect. The Court found that Commerce was with- 
out authority under the antidumping statute to conduct a duty-ab- 
sorption inquiry for the subject review; the only action that Com- 
merce could take in order to remain within the bounds of the Court’s 
interpretation of the law would be to annul the findings and conclu- 
sions made pursuant to Commerce’s erroneous interpretation of the 
law. Thus, the result here would necessarily be the same whether 
the Court ordered Commerce to annul its findings or, more generally, 
ordered Commerce to produce a determination consistent with the 
opinion. Since the Court has already declared Commerce’s interpre- 
tation of the law is improper, and there is no additional fact-finding to 
be done nor any discretionary action to be taken by Commerce, grant- 
ing Torrington’s request to remand the case and instruct Commerce 
to take action consistent with the Court’s opinion would be “an idle 
and useless formality.” NLRB v. Wyman-Gordon Co., 394 U.S. 759, 
766-67 n.6 (1969); cf’ United States v. Roses Inc., 706 F.2d 1563, 1568—- 
70 (Fed. Cir. 1983) (court acted improperly in ordering agency to con- 
duct an investigation when the decision of whether to conduct such 
investigation depends on the application of agency expertise); Baystate 
Alternative Staffing, Inc. v. Herman, 163 F.3d 668, 679 (1* Cir. 1998) 
(case remanded for agency’s reconsideration upon court’s finding that 
agency applied incorrect legal standard and, therefore, reached ques- 
tionable factual determination). 

In essence, Torrington is asking the Court to permit Commerce 
another opportunity to present its arguments regarding the lawful- 
ness of its duty-absorption inquiry. As the Court has already stated, 
such an inquiry has been repeatedly found to be unlawful. 
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Accordingly, Commerce’s action in annulling all findings and con- 
clusions made pursuant to its duty-absorption inquiry is affirmed. 


B. Commerce’s Decision to Recalculate Barden-FAG’s Dumping Mar- 
gin Without Regard to the Results of the Cost-of-Production Analysis 


Upon reviewing Commerce’s Final Results, this Court determined 
that Commerce failed to articulate its rationale for conducting the 
below-cost test. See RHP Bearings, 24 CIT at__, 110 F. Supp. 2d at 
1054. Specifically, the Court determined that Commerce did not point 
to the “reasonable grounds,” if any, it had to suspect that Barden-FAG 
was making below-cost sales in the instant review, and the Court 
refused to guess why Commerce decided to conduct the below-cost 
test. The Court pointed out that subsections (i) and (ii) of 19 U.S.C. 
§ 1677b(b)(2)(A) define what constitutes sufficient evidence with which 
to form reasonable suspicion, and there was no evidence in the Final 
Results that Commerce relied on the type of information required to 
form the “reasonable grounds to believe or suspect” that below-cost 
sales existed before initiating the investigation. Finding Commerce’s 
determination to be unsupported by substantial evidence on the record, 
the Court remanded the issue to Commerce and instructed it to re- 
calculate Barden-FAG’s dumping margin without regard to the re- 
sults of the below-cost test. 

Torrington complains that Commerce’s initial determination was 
supported by substantial evidence on the record and in accordance 
with law; however, Torrington does not present evidence supporting 
this claim. 

The Court remands for a different reason. Upon finding that Com- 
merce did not articulate its rationale in conducting the below-cost 
test, the Court should have instructed Commerce to clarify its deci- 
sion.’ See Roses, 706 F.2d at 1568-70; Baystate Alternative Staffing, 
163 F.3d at 679. Accordingly, the Court remands this issue to Com- 
merce and orders it to clarify the reasons behind its decision to con- 
duct the below-cost test and to take any further action that it deems 
appropriate. 


V. Conclusion 


The Court affirms Commerce’s decision to: (1) annul all findings 
and conclusions made pursuant to its duty-absorption inquiry with 
respect to Barden-FAG and RHP-NSK; and (2) match United States 
sales to Barden-FAG’s home-market sales of “similar” merchandise 
before resorting to constructed value. With respect to Commerce’s 
decision to recalculate Barden-FAG’s dumping margin without regard 


' There is a fundamental difference between the Court’s decision to remand this issue and its decision not 
to remand the duty-absorption issue. With respect to the duty-absorption issue, the Court concluded that 
Commerce had misinterpreted the statute and acted without authority in conducting the duty-absorption in- 
quiry. There was no further factual inquiry to be done by the agency, and the only result that could follow from 
the Court’s decision was that which the Court ordered: Commerce was compelled to annul its finding and 
conclusions. Here, by contrast, the issue is not necessarily resolved with the Court’s finding that Commerce 
failed to articulate its rationale in conducting the below-cost test. 
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to the results of the cost-of-production analysis, the Court remands to 
Commerce and orders it to clarify the reasons behind its decision to 
conduct the below-cost test and to take any further action that it 
deems appropriate. Accordingly, it is hereby 

ORDERED that Commerce is to clarify the reasons behind its deci- 
sion to conduct the below-cost test and to take any further action that 
it deems appropriate; and it is further 

ORDERED that the remand results are due within ninety (90) days 
of the date that this opinion is entered. Any responses or comments 
are due within thirty (30) days thereafter. Any rebuttal comments are 
due within fifteen (15) days after the date the responses or comments 
are due. 


(Slip Op. 01-19) 


THE TORRINGTON COMPANY, PLAINTIFF V. UNITED STATES, DEFENDANT, SKF 
USA Inc. AND SKF GomsBH; FAG KuGELFISCHER GEORG SCHAFER AG AND 
FAG BEARINGS CORPORATION, DEFENDANT-INTERVENORS 


Court No. 99-08—00461 


(Dated February 23, 2001) 


JUDGMENT 

TsoucaLas, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, Torrington Co. v. United States, 24 CIT ___ 
116 F. Supp. 2d 1206 (2000) (“Remand Results”), and Commerce hav- 
ing complied with the Court’s remand order and no responses to the 
Remand Results having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on October 
30, 2000, are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case 
is dismissed. 
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[PUBLIC VERSION] 
(Slip Op. 01-20) 


SEAH STEEL CorPorRATION, LTD., PLAINTIFF v. THE UNITED STATES, DEFEN- 
DANT, AND MAVERICK TUBE CORPORATION AND LONE STAR STEEL COMPANY, 
INC., DEFENDANT-INTERVENORS 


Court No. 00-—04-00157 
{ITA’s antidumping determination affirmed.] 
(Dated: February 23, 2001) 


Kaye, Scholer, Fierman, Hays & Handler, LLP (Donald B. Cameron, Randi 
Turner and Deborah L. Wengel) for plaintiff. 

Stuart E. Schiffer, Deputy Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Civil Division, United States Department of 
Justice (Michele D. Lynch), William J. Kovatch, Jr., Office of Chief Counsel for 
Import Administration, United States Department of Commerce, of counsel, for 
defendant. 


Schagrin Associates (Roger B. Schagrin) for defendant-intervenors. 


OPINION 


Restani, Judge: This matter is before the court on a motion for 
judgment on the agency record pursuant to USCIT Rule 56.2, brought 
by SeAH Steel Corporation (“SeAH” or “plaintiff’), the respondent in 
the underlying antidumping administrative review. SeAH challenges 
the date of sale determination made by the United States Depart- 
ment of Commerce (“Department” or “Commerce”) in Oil Country 
Tubular Goods from Korea, 65 Fed. Reg. 13,364 (Dep’t Comm. 2000) 
(final admin. rev.) [hereinafter “Final Results”|. Defendant-interve- 
nors Maverick Tube Corporation and Lone Star Steel Company re- 
quest that this court affirm the Department’s determination. 


JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). In 
reviewing final determinations in antidumping duty investigations, 
this court will hold unlawful those determinations of Commerce found 
to be “unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). 


DISCUSSION 
I. Facts 


In September of 1998, Commerce initiated an antidumping admin- 
istrative review of oil country tubular goods (“OCTG”) from Korea for 
the August 1997 through July 1998 period of review (“POR”). Initia- 
tion of Antidumping and Countervailing Duty Administrative Reviews 
and Requests for Revocation in Part, 63 Fed. Reg. 51,893, 51,894 (Dep’t 
Comm. 1998). When responding to the Department’s initial question- 
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naire and first supplemental questionnaire, SeAH stated that invoice 
date was the appropriate date of sale for its third-country sales and 
provided Commerce with sample sales documentation to substanti- 
ate its claim. See Supplemental Questionnaire Response (Jan. 15, 1999) 

at 7 & Exh. A-26, C.R. Doc. 9, SeAH App., Tab CR 9, at 2 & Exh. A—26; 
Section B Questionnaire Response (Dec. 3, 1998), at 10, C.R. Doe. 5 

SeAH App., Tab CR 5, at 3; Section A Questionnaire Response (Nov. 2, 
1998), at A-18 & Exh. A-8, C.R. Doc. 2, SeAH App., Tab CR 2, at 2 & 
Exh. A-8. In its second supplemental questionnaire response, SeAH 
revised its earlier characterization of the date of sale, insisting that 
contract date was a more appropriate date of sale. See Supplemental 
Questionnaire Response (Mar. 19, 1999), at 17, C.R. Doc. 138, SeAH 
App., Tab CR 138, at 2. SeAH maintained its position on the proper 
date of sale for third-country sales in its third supplemental question- 
naire response, but in responding to the Department’s specific ques- 
tion regarding possible changes in the terms of the purchase order, 
SeAH acknowledged that the payment terms did change after the 
contract date for one of its third-country orders. Supplemental Ques 

tionnaire Response (June 10, 1999), at 4 & Exh. A-34, C.R. Doc. 15, 
SeAH App., Tab CR 15, at 2 & Exh. A-34. 

Commerce determined for the preliminary results that the date of 
sale for third-country sales should be invoice date. See Issues & Dec 
Mem. to Final Results (March 13, 2000), at emt. 1, C.R. Doc. 22, SeAl 
App., Tab CR22 at 2-7 [hereinafter Jssues Mem.}. After briefing by all 
interested parties on the date of sale issue, Commerce maintained its 
determination that invoice date was the more appropriate date of 
sale for third-country sales. See id. The Department rejected SeAH’s 
arguments based on the following observations: (1) respondent had 
failed to submit documentation sufficient to shaw that material terms 
of sale had not changed after the contract date; (2) the record re 
vealed changes in material terms of sale, particularly payment terms 
for subject merchandise and other terms for non-subject merchan- 
dise; (3) lag times between contract date and invoice date, previously 
found to warrant contract date in another case, did not justify such a 
determination in the instant case; and (4) the circumstances surround- 
ing the Asian financial crisis, which occurred in part during the POR, 
were insufficient under these facts to warrant departure from the 
presumption in favor of invoice date as the date of sale. See id. 


IT. Analysis 


Pursuant to 19 C.F.R. § 351.401(1) (2000), the Department will “nor 
mally” employ the invoice date as the date of sale for the relevant 
product, if the invoice date is reflected in the respondent’s business 
records. Commerce may apply a date of sale other than invoice date, 
however, if it is “satisfied” that another proposed date “better reflects’ 
the date on which the “material terms of sale” are established. 19 
C.F.R. § 351.401(1). Department practice has interpreted “material 
terms of sale” to include price, quantity, and payment terms. See, 
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e.g., Certain Cold-Rolled Flat-Rolled Carbon-Quality Steel Products 
from Brazil, 65 Fed. Reg. 5554, 5575 (Dep’t Comm. 2000) (final determ.) 
(payment terms); Stainless Steel Sheet and Strip in Coils from the 
Republic of Korea, 64 Fed. Reg. 30,664, 30,679 (Dep’t Comm. 1999) 
(final determ.) (price and quantity). The Department may exercise its 
discretion to rely on a date other than invoice date for the date of sale 
only if “material terms” are not subject to change between the pro- 
posed date and the invoice date, or the agency provides a rational 
explanation as to why the alternative date “better reflects” the date 
when “material terms” are established. See Thai Pineapple Canning 
Indus. Corp., Ltd. v. United States, No. 98-03—00487, 2000 WL 174986, 
at *2 (Ct. Int’] Trade 2000). 

Commerce correctly applied its regulatory presumption in favor of 
invoice date when conducting its date of sale analysis in this case. 
Respondent’s documentation “kept in the ordinary course of business,” 
19 C.F.R. § 351.401(i), identified invoice dates, which served as the 
presumptive basis for the date of sale. See Supplemental Question- 
naire Response (Jan. 15, 1999), at Exh. A-26, 14, 16-17, SeAH App., 
Tab CR 9, at Exh. A-26, 14, 16-17. Applying this presumption, Com- 
merce concluded that SeAH did not provide the agency with sufficient 
documentation to evaluate SeAH’s claim that contract date “better 
reflects” the date of sale than invoice date.' For example, the sales 
contract identified the quantity of total OCTG requested by SeAH’s 
customer, without regard to size specifications. See Supplemental 
Questionnaire Response (Jan. 15, 1999), at Exh. A-26, 6-7, SeAH App., 
Tab CR 9, at Exh. A-26, 6—7. The corresponding invoices, however, 
were itemized to reflect delivered quantities of OCTG of specific size 
as opposed to an aggregate quantity of OCTG. See id. at Exh. A—-26, 
14, 16-17, SeAH App., Tab CR 9, at Exh. A—26, 14, 16-17. The Depart- 
ment could not determine from this information whether the quanti- 
ties ordered of size-specific OCTG had remained the same from the 
contract date to the invoice date. Similarly, while respondent’s sub- 
missions included documentation from shipments made in two months, 
the sales contract had specified that shipments were to be during four 
months. Compare id. at Exh. A-26, 7, SeAH App., Tab CR 9, at Exh. 
A-26, 7 (identifying four months of delivery) with id. at Exh. A—-26, 14, 


1 invoice date, based ack of sufficient sales 
se inference in the ak i g that SeAH had been 

y presumption in 19 

tion ‘ranting the appl ( verse facts iilable pursuant to 19 

1t here did not penalize respondent for its failure to submit properly requested 
y for the agency to perform its dumping analysis. Cf Mannesmannrohren-Werke 
Supp. 2d 1075, 1081--87 (Ct. Int'l Trade 2000) (upholding application of adverse facts 
i t failed to act to best of its ability in responding to agency’s request for information 
Rathe e plain langu of 19 C.F.R. § 351.401(i) puts on notice the party seeking to avoid use of invoice date 
petitioner or respondent, that such party must bring to the agency's attention 
satisfy” the Department that an alternative date “better reflects” the date upon which 
material terms were established. See Allied Tube & Conduit Corp. v. United S s, No. 99-11—00715, 2001 WL 
47002, *3-—4 (Ct. Int'l Trade 2001). See alse Antidumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 
7 ,348—49 (Dep't Comm. 1997) [hereinafter Final Rule]. Where, as her« 
provides the Department with insufficient documentation for the agen: 


is the dat of e, whether 


sufficient infor ion to 


, the party proposing an alternative date 
y to determine whether material terms 
were established at an earlier date, Commerce may (and indeed must) rely on invoice date pursuant to 19 C.F.R 
§ 351.401(i). Such reliance does not contravene the requirements of 19 U.S.C. § 1677e(b) (adverse facts available 
provision 
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16-17, SeAH App., Tab CR 9, at Exh. A-26, 14, 16-17 (identifying two 
delivery months). A complete comparison of the sales contract’s ma- 
terial terms with those found in the invoices. could not have been 
achieved without the additional two months’ invoices.” Respondent’s 
failure to provide the agency with sufficient documentation to evalu- 
ate whether material terms of sale changed after contract date sup- 
ports the Department’s reliance on the presumptive date of sale. 
Even the incomplete documentation submitted by SeAH reflects 
variances in the material terms of sale after the contract date.* First, 
in a fax transmitted subsequent to the signing of the sales contract, 
one of SeAH’s customers changed the quantity of non-subject mer- 
chandise* ordered under the sales contract. Compare id. at Exh. A— 
26, 6, SeAH App., Tab CR 9, at Exh. A—26, 6 (contractually-agreed 
quantities) with id. at Exh. A-26, 4-5, SeAH App., Tab CR 9, at Exh. 
A-26, 4—5 (fax from customer specifying quantity changes). The re- 
quested changes in quantity significantly exceeded the tolerance lev- 
els specified in the sales contract.® Notwithstanding plaintiff's attempt 
to characterize the faxed changes as simply an “amendment to the 
contract,” Pl.’s Br. at 21 n.13, and therefore not a change warranting 
use of invoice date as the date of sale, such post-contract modifica- 
tions are precisely the sort of “amendments” that form the basis of 
the Department’s regulatory presumption in favor of invoice date.® 
Second, at the request of one of its customers, SeAH permitted a 
change in payment terms between the contract date and invoice date. 


“ Because respondent was attempting to prove 


tation was required 


* The Department notes in its b 
hange in delivery dates. See Def.’s Br 
do not constitute “material terms of sale 
has provided no explanation for its changs 
Reg. 4029, 4030 (Dep’t Con 1997 3 
specify the changed delivery dates as a basis for its decisio 
its determination. See SEC v. Chenery Cor. 318 U.S. 80, 87 
order must be judged are tho 


ir 
The sample contract _ 


merchandise. See Supplem 
9, at Exh. A-26, 6-7 

’ The sales contract permitted deviations of 
SeAH’s customer include f[ 1% and one of 
Exh. A—26, 8 (cor 
requested quantity c 


A 


© SeAH seeks to have the agency and the court ove 
plished by an amendment to the contract, not simple invoici1 
at 21 n.13. Respondent is incorrect that the regulator 
necessarily changing the material terms of sale in any given 
possibility that producers and customers may alter the mate 
and until invoicing. As the Department noted in its Preamble t 


[iln the Department’s experience, price and quantity are oft 
buyer and seller until a sale is invoiced. The existence sales 

and the seller does not alter the fact that, as a practical matter, customers freque 

sellers are responsive to those changes. The Department also has found that in m 

a buyer and seller may initially agree on the terms of a sale, those terms remain negotiabk 
established until the sale is invoiced 


Final Rule, 62 Fed. Reg. at 27,348—49. SeAH has failed to adduce any evidence 


on record to establish that material 
terms would not change beyond contract date 


The [ ] sales contract provided that payment would be made by { |. See Supplementa 
Response (Jan. 15, 1999), at Exh. A-26, 7, SeAH App., Tab CR 9, at Exh. A-26,7.On{[{ |, SeAH’s customer sent 
a memo to SeAH seeking[ |], which request was granted by SeAH. Supplemental Questionnaire Response (June 
10, 1999), at 4 & Exh. A-34, C.R. Doc. 15, SeAH App., Tab CR 15, at 2 & Exh. A-34 


Questionnaire 
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See Supplemental Questionnaire Response (June 10, 1999), at 4 & 
Exh. A—34, C.R. Doc. 15, SeAH App., Tab CR 15, at 2 & Exh. A-34. 
These post-contract changes in material terms of sale further sup- 
port the agency’s choice of invoice date as the date of sale.® 

Commerce further argues that its date of sale determination was 
“necessary to maintain administrative consistency.” Def.’s Br. at 18. 
The Department notes that because it has relied on invoice date in 
prior administrative reviews concerning SeAH, changing date of sale 
determinations from one review to the next would encourage ma- 
nipulation by respondent. Specifically, certain sales delivered (i.e., 
invoiced) at the beginning of the POR under review (August 1997 
through July 1998) may have been made pursuant to a contract signed 
during the prior POR (August 1996 through July 1997). Those sales 
were excluded from the dumping calculation for the previous admin- 
istrative review because the agency had determined that invoice date 
was the proper date of sale. If the Department were to conclude now 
that contract date was the appropriate date of sale for this review, 
those sales made pursuant to a contract from the previous review, 
but shipped during the present POR, effectively would be excluded 
from review for purposes of dumping margin calculations. Therefore, 
the Department argues, it was “required to utilize invoice date in this 
administrative review.” Def.’s Br. at 20. 

This policy argument does not support the use of invoice date in 
this case. The date of sale determination inherently places certain 
sales outside the scope of the POR that would have been examined in 
the present review had an alternative date of sale been utilized. It 
does not follow from this self-evident characteristic of date of sale 
analysis, however, that Commerce is “required” to employ the same 
date of sale in an ongoing review as it had relied upon in a previous 
review. First, there is no requirement that all sales be examined by 
means of a series of reviews. Second, such a requirement would obvi- 
ate the need for any date of sale analysis in all reviews beyond the 
first administrative review. A date of sale analysis is essential in each 
review “to guarantee that [Commerce] makes the fair value compari- 
son on a fair basis — comparing apples with apples.” Koyo Seiko Co. v. 
United States, 36 F.3d 1565, 1573 (Fed. Cir. 1994) (quoting Smith- 
Corona Group v. United States, 713 F.2d 1568, 1578 (Fed. Cir. 1983), 
cert. denied, 465 U.S. 1022 (1984)). The Department, under the guise 
of “administrative consistency,” may not thus abdicate its statutory 
duty to ensure that normal value is calculated “at a time reasonably 
corresponding to the time of the sale used to determine the export 
price or constructed export price.” 19 U.S.C. § 1677b(a)(1)(A). 

Plaintiff additionally argues that Commerce’s finding of contract 


° SeAH insists that the “unusual circumstances” of this case, particularly the onset of the Asian financial 
crisis and the long lag times between contract date and invoice date, warrant reliance on the contract date as the 
date of sale. Pl.’s Br. at 21-28. Whether the combination of such factors could have allowed a determination in 
favor of the contract date, they cannot be said to compel the Department to make such a determination and render 
its conclusion in this case unsupported by substantial evidence 
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date as the date of sale under “virtually identical” facts in Circular 
Welded Non-Alloy Steel Pipe from the Republic of Korea, 63 Fed. Reg. 
32,833, 32,835-—36 (Dep't Comm. 1998) (final determ.) [hereinafter 
“Circular Welded Pipe”|, requires a similar conclusion in this case. 
Pl.’s Br. at 24-25. If an agency departs from prior decisions, it must 
provide a rational explanation for doing so. See Atchison, Topeka & 
Santa Fe Ry. Co. v. Wichita Bd. Of Trade, 412 U.S. 800, 808 (1973) 
(“Whatever the ground for the departure from prior norms, .. . it 
must be clearly set forth so that the reviewing court may understand 
the basis of the agency’s action and so may judge the consistency of 
that action with the agency’s mandate.”). In Circular Welded Pipe, the 
Department used contract date as the date of sale for U.S. sales be- 
cause of a significant lag time between contract date and invoice date, 
even though changes in terms of sale were made after the contract 
date. 63 Fed. Reg. at 32,836. Commerce reasoned that the changes 
were “usually immaterial .. . or, if material, rarely occur[red].” /d. 

Here, Commerce attempted to distinguish Circular Welded Pipe as 
follows: 


While the Department [in Circular Welded Pipe] did allude to long 
lag periods between contract date and invoice date, the discussion 
involved [respondent’s] U.S. sales. For the instant review, only the 
third-country comparison market sales are at issue. Here, we note 


that periods between contract date and invoice date varied widely, 
with “long” lag times not necessarily representative of [respondent’s] 
third-country sales. 


Issues Mem. at cmt. 1. Such a rationale for distinguishing Circular 
Welded Pipe is meaningless. Rationally, the selection of date of sale 
cannot rest on the distinction between U.S. sales and third country 
(or home market) sales; the geographical location of a respondent’s 
sales has no bearing on when the material terms of sale were estab- 
lished between the respondent and its customers.’ Therefore, the 
court does not rely on the agency’s explanation for refusing to adhere 
to its determination in Circular Welded Pipe. See Atchison, 412 U.S. 
at 811-17 (rejecting insufficient agency explanation for deviation from 
prior decisions). 

In any case, whether or not the material facts in Circular Welded 
Pipe are “virtually identical” to those in the instant case, the court 
would find the rejection of the regulatory presumption in favor of 
invoice date on such facts inadequately supported. See Service v. Dulles, 
354 U.S. 363, 386-89 (1957) (agency bound to comply with its regula- 
tions). Where the record reveals some change in material terms of 
sale subsequent to the contract date and less than full documentation 
by respondent, the presence of lag times between contract date and 


9 rs ; ‘i 
It is also unclear why the “long” lag times are “not necessarily representative,” whereas they apparently were 
sufficiently representative in Circular Welded Pipe to justify the use of contract date 
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invoice date do not, without further explanation, warrant substitu- 
tion of contract date for the presumptive date of sale as mandated by 
19 C.F.R. § 351.401(i).° Therefore, remand for harmonization with 
Circular Welded Pipe is not required. 


CONCLUSION 

Plaintiff’s sales documentation did not provide enough information 
for the Department to evaluate whether, as plaintiff claimed, materi- 
als terms were in fact established on the contract date. Furthermore, 
the documentation that plaintiff did submit revealed changes in the 
material terms of sale subsequent to the contract date. Therefore, 
notwithstanding the Department’s apparently erroneous conclusions 
in a previous determination under possibly similar facts and its flawed 
policy argument, the court finds Commerce’s reliance on the pre- 
sumptive date of sale, i.e., invoice date, supported by substantial evi- 
dence and affirms the agency’s date of sale determination. 


(Slip Op. 01-21) 


UNITED STATES OF AMERICA, PLAINTIFF v. ACTION PRopUCTS INTERNATIONAL, 


Inc., AND G HoME HanpicraFt Co., LTp., DEFENDANTS 


Court No. 99—08—00517 


United States (“Government”) brought action on behalf of United States Cus- 
toms Service against domestic importer and foreign exporter under 19 U.S.C. 
§ 1592 (1994) for recovery of unpaid duties and penalties. Domestic importer 
moved to dismiss pursuant to: (1) USCIT R. 12(b)(5) for failure to state a claim 
upon which relief can be granted; and (2) USCIT R. 12(b)(6) for failure to join an 
indispensable party. The Court of International Trade, Eaton, J., held: (1) Govern- 
ment properly stated a claim upon which relief could be granted pursuant to 19 
U.S.C. § 1592(a)(1)(A); (2) Government failed to state a claim upon which relief 
could be granted pursuant to 19 U.S.C. § 1592(a)(1)(B); and (3) Government did 
not fail to join an indispensable party. 


[Defendant’s motion to dismiss granted, in part, and denied, in part.] 
(Dated February 27, 2001) 


Stuart E. Schiffer, Deputy Assistant Attorney General; David M. Cohen, Direc- 
tor, Department of Justice; A. David Lafer, Senior Trial Counsel, Department of 
Justice; James H. Holl, II, Trial Attorney, Civil Division, Commercial Litigation 
Branch, Department of Justice, for Plaintiff. 

Peter S. Herrick, for Defendant Action Products International, Inc. 


lpn + : . 7. ™ 
Commerce previously has considered lag times between invoice and shipment dates, see, e.g., Fresh Toma- 
toes From Mexico, 61 Fed. Reg. 56,608, 56,611 (Dep’t Comm. 1996) (prelim. determ.), but has never explained why 
lag times between contract and invoice date, by themselves, would warrant abandonment of the presumption. 





U.S. COURT OF INTERNATIONAL TRADE 


MEMORANDUM OPINION AND ORDER 


EATON, Judge: Before the Court is Action Products International, 
Inc.’s (“Defendant”) motion to dismiss pursuant to: (1) USCIT R. 12(b)(5) 
for failure to state a claim upon which relief can be granted; and (2) 
USCIT R. 12(b)(6) for failure to join an indispensable party. For the 
reasons set forth below, Defendant’s motion is granted, in part, and 
denied, in part. 


BACKGROUND 

The United States of America (“Government”), on behalf of the 
United States Customs Service (“Customs”), commenced this action 
against Defendant and G Home Handicraft Co., Ltd. (“G Home”) pur- 
suant to 19 U.S.C. § 1592 (1994) for recovery of unpaid duties and 
penalties. Defendant is a Florida corporation that imports embroi- 
dered patches. At issue are patches manufactured by G Home in Tai- 
wan and shipped to UPS Customhouse Brokerage (“UPS”) at various 
ports of entry in the United States. (Pl.’s Mem. Opp’n to Def.’s Mot. 
Dismiss at 2.) UPS was the importer of record and Defendant the 
ultimate consignee. (Def.’s Mem. Supp. Mot. Dismiss at 2; Pl.’s Mem. 
Opp’n to Def.’s Mot. Dismiss at 2.) 

On June 22, 1998, Customs, after conducting an investigation of 
Defendant’s billing invoices and other papers connected to the entry 
of the subject merchandise, issued a pre-penalty notice to Defendant. 
(Pl.’s Ex. A.) The pre-penalty notice informed Defendant of its culpa- 
bility level—gross negligence—as well as the amounts of the “duty 
demand” and proposed penalty assessment. (Jd.) On September 8, 
1998, Customs issued a penalty notice retaining Defendant’s level of 
culpability, and maintaining the amounts of the duty demand and 
penalty. Ud.) On January 5, 1999, Defendant filed a petition for relief 
requesting Customs to review both its computation of revenue loss 
and its determination as to the level of culpability set forth in the 
penalty notice. (/d.) 

On March 25, 1999, Customs issued a decision letter in response to 
Defendant’s petition. The decision letter kept the loss of revenue com- 
putation, but changed Defendant’s level of culpability to negligence. 
(Id.) The decision letter directed Defendant to make payment within 
seven days, but provided for an extension of time if Defendant agreed 
to a two-year waiver of the statute of limitations. (/d.) Eight days 
later, on April 2, 1999, Defendant submitted a request for an exten- 
sion of time within which to file a supplemental petition for relief, 
and specifically declined to waive the statute of limitations. (Pl.’s Ex. 
B.) On April 7, 1999, Defendant filed a supplemental petition contest- 
ing Customs’ decision of March 25, 1999. (Pl.’s Ex. C.) On April 12, 
1999, Customs denied Defendant’s request for an extension of time, 
and stated that it would not consider Defendant’s supplemental peti- 
tion since it was filed beyond the seven-day period set forth in the 
decision letter. (Pl.’s Ex. D.) 

Thereafter, the Government commenced this action for recovery of 
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unpaid duties and penalties pursuant to 19 U.S.C. § 1592. The Gov- 
ernment alleges that Defendant is liable for either the negligent or 
grossly negligent entry of merchandise into the United States, or, 
alternatively, for negligent or grossly negligent aiding and abetting 
the entry of merchandise into the United States. ! 


DiscuSSsION 

Defendant raises two defenses in its motion to dismiss. First, De- 
fendant argues that, pursuant to USCIT R. 12(b)(5), the Government’s 
complaint fails to state a claim upon which relief can be granted. In 
support of this defense, Defendant asserts that it cannot be held li- 
able because: (1) it is not the importer of record; (2) Customs failed to 
follow administrative procedures; and (3) negligent aiding and abet- 
ting is a legal impossibility. 

Second, Defendant argues that dismissal is warranted pursuant to 
USCIT R. 12(b)(6) because the Government failed to include UPS as 
an indispensable party under USCIT R. 19. In support of this defense, 
Defendant claims that: (1) non-joinder of UPS will subject Defendant 
to double, multiple, or otherwise inconsistent obligations; (2) neither 
the Government nor Defendant will be able to meet its burden of 
proof without the joinder of UPS; and (3) the Government failed to 
identify UPS as an indispensable party. 

While the Court finds that Defendant’s argument regarding negli- 
gent aiding and abetting is supported by case law, Defendant’s mo- 
tion, in all other respects, is denied. 


The Government’s Alleged Failure to State a Claim Upon Which 
Relief Can Be Granted Under 19 U.S.C. $ 1592(a). 

A. The Complaint Properly States a Claim Under 19 U.S.C. 
§ 1592(a)(1)(A). 


When reviewing a motion to dismiss for failure to state a claim 
upon which relief can be granted, the court must take all well-pled 
factual allegations as true and construe them in favor of the non- 
moving party. See United States v. Ferro Union, Inc., 24 CIT _, _, 
Slip Op. 00-100, at 2 (August 16, 2000). The court’s determination is 
based on, and limited to, “the facts stated on the face of the com- 
plaint, documents appended to the complaint, and documents incor- 
porated in the complaint by reference.” Kemet Elecs. Corp. v. 
Barshefsky, 21 CIT 912, 929, 976 F. Supp. 1012, 1027 (1997) (citing 
Fabrene, Inc. v. United States, 17 CIT 911, 913 (1993)). 

Here, the Complaint alleges a set of facts which, if proven, suffi- 
ciently state a claim upon which relief can be granted. First, the Court’s 
jurisdiction is adequately stated. (Compl. { 2.) Next, the Complaint 
alleges that Defendant entered merchandise into the United States 


' The Court notes that the Complaint does not strictly conform to USCIT R. 10(b), in that each claim has not 


been pled in a separate paragraph. However, Defendant, by briefing the matter of n zent aiding and abetting 
I 8 
t n in support of its motion to dismiss, demonstrates that it has been given sufficient notice of 

e Court to address the issue 
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by means of documents or statements which were materially false or 
misleading. (Compl. 9 5-8.) Finally, it is alleged that the govern- 
ment was deprived of lawful duties through Defendant’s grossly neg- 
ligent or negligent actions. (Compl. 414, 17.) Taking, as true, these 
factual allegations, along with the Government’s demand for judg- 


ment (Comp. { 33), the Complaint sufficie i > sets forth a claim upon 
which relief can be granted under 19 U.S.C. § 1592(a)(1)(A). More- 
over, the Court rejects Defencant’s paul ae that it cannot 
be held liable because it is not the importer of record or because 


Customs allegedly failed to follow administrative procedure 


1. Section 1592(a)(1) Is Not Limited to Importers of Record. 


a contention that it cannot be held liable for a violation 
yf 19 U.S.C. § 1592 because it is not the importer of record is sup- 
ported by nesttion tk statute nor case law. Section 1592 provides 
any “person” may be held liable for fraudulent, gross! 
negligent entr, y or introduction of goods into the 
19 U.S.C 1592(a)(1). That this statuto 
ported bere case law. See United States v. ¢ 

, Slip Op. 98 -138 (September 25, 

States v. Golden Ship Trading, 2! i ; olip OF 
(January 24, 2001) (“Golden Shi p IT’) (citing definition of n 
71 App B 1992)). In Golden Ship 1 


was brought against several defendants for recovery of duties and 


set forth in 19 C.F.R.§ 1 
penalties owed as a result of misrepresentation of the country of ori- 
gin for entries of clothing. Golden Ship I, 22 CIT at __, Slip Op. 98- 
138, at 1. One of the defendants argued that she could not be held 
liable because she was not the “importer” of the subject merchandise. 
Golden Ship I, 22 CIT at __, Slip Op. 98--138, at 5. The court rejected 
this argument, holding that an individual “who violates [19 U.S.C. 
§ 1592] is always liable whether or not the importer of record.” Golde 
Ship I, 22 CIT at Slip Op. 98-138, at 6. The court based its holding 
on the statute’s use of the word “person” to describe potential viola- 
tors who may be held liable. Golden Ship I, 22 CIT at __, Slip Op. 98 
138, at 5 (“The plain language of the statute itself, which uses the 
term ‘person’ rather than‘importer, refutes [this] contention.” 

The legislative history of the statute also supports the proposition 
that a person, other than the importer of record, may be held liable 
for a violation of 19 U.S.C. § 1592. Before the present version of the 
statute was revi ~ by the Customs begins Reform and Simplifi- 
cation Act of 1978, the language of 19 U § 1592, in addition to the 
word “person,” sted specific potential See who could be held 
liable for filing a a invoice. See United States v. Appendagez, Inc., 
5 CIT 74, 80, 560 F. Supp. 50, 55 (1983). This list included “any con- 
signor, seller, owner, importer, ee agent or other person or 
persons.” Appendagez, 5 CIT at 80, 560 F. Supp. at 55 (citing 19 U.S.C. 
§ 1592 (1976)) done retention of the word “pe sae in the subsequent 
revision and the elimination of the list of potential violators was not, 
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however, intended to have a limiting effect. Indeed, the drafters of 
the 1978 revisions intended the word “person” to encompass all of the 
potential violators listed in the prior version. See H.R. Rep. No. 95— 
621, at 12 (“The scope of persons potentially affected under this [new] 
subsection has been derived from the existing language of section 
592.”); see also Appendagez, 5 CIT at 80, 560 F. Supp. at 55. 

Here, it is undisputed that Defendant was the consignee of the sub- 
ject merchandise. Thus, the Court concludes that Defendant is a “per- 
son” within the meaning of the statute and may, therefore, be held 
liable under 19 U.S.C. § 1592. 


2. Customs Properly Followed Administrative Procedures. 

Subsection 1592(b) lays out the statutory framework Customs must 
follow in connection with a civil penalty assessment. This court has 
described this framework as follows: 


A two-stage administrative procedure is contemplated by section 
1592 in connection with penalty assessment. First, if a Customs 
officer has reasonable cause to believe a violation of the section 
1592(a) prohibition has occurred, he is directed by the statute to 
issue a prepenalty notice. Then, after due consideration of any 
representations the alleged violator may have made in response 
to the notice, the officer is directed to arrive at a determination 
as to the penalty or fine. In the event the officer finds that there 
was a violation of section 1592(a), he must issue a penalty notice, 
in writing, to the party concerned. The alleged violator must, 
according to the statute, be given a reasonable opportunity in 
which to file a petition for remission or mitigation. After these 
representations are heard and evaluated, the officer arrives at a 
final determination. 


United States v. Ross, 6 CIT 270, 272 n.3, 574 F. Supp. 1067, 1069 n.3 
(1983) (citation omitted); see also 19 U.S.C. § 1592(b)(1). Thus, by 
statute, a petitioner must have a reasonable opportunity to respond 
to both pre-penalty and penalty notices. Here, the Complaint alleges 
that both the pre-penalty and penalty notices were issued (Compl. {| 
10), and Defendant does not contend that it was denied a reasonable 
opportunity to respond. Instead, the essence of Defendant’s argument 
is that it was not afforded a reasonable opportunity to file a supple- 
mental petition in response to Customs’ final decision letter. This 
argument fails, as Customs properly followed its administrative regu- 
ations. 

Section 171.33 of Title 19 of the Code of Federal Regulations sets 
forth the procedure for filing supplemental petitions. This regulation 
provides: 


(a) time and place of filing. If the petitioner is not satisfied with 
a decision of the Fines, Penalty, and Forfeiture Officer or the 
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Commissioner of Customs, a supplemental petition may be filed 
.... Such a petition shall be filed either: 


(1) within 30 days from the date of notice to the petitioner of 
the decision from which further relief is requested if no 
effective period is prescribed in the decision; or 


(2) within the time prescribed in the decision from which fur- 
ther relief is requested as the effective period of the decision. 


19 C.F.R. § 171.33 (1998). In short, “[a] supplemental petition may be 
filed within either 30 days from the date of notice to the petitioner of 
the decision if no effective period is prescribed in the decision or the 
time prescribed in the decision.” United States v. Rotek, Inc., 22 CIT 
_, __, Slip Op. 98-75, at 18-19 (June 9, 1998). Moreover, this court 
has held that “[a] shortened response period does not deprive a defen- 
dant of its statutory right to a ‘reasonable opportunity’ to be heard.” 
Rotek, 22 CIT at __, Slip Op. 98—75, at 19 (citing Ross, 6 CIT at 278, 
574 F. Supp. at 1070). Here, Customs’ decision prescribed a seven-day 
period ending on April 1, 1999. All of Defendant’s subsequent filings, 
including its request for an extension of time and its supplemental 
petition, fell outside of this period. Therefore, in declining to consider 
Defendant’s supplemental petition, Customs properly followed its regu- 
lations and did not deprive Defendant of its procedural rights. More- 
over, Defendant has produced no evidence suggesting that the pre- 
scription of a seven-day effective period under 19 C.F.R. § 171.33 is 
unreasonable. Therefore, Defendant’s motion to dismiss on the grounds 
that Customs did not properly follow administrative procedures is 
denied. 


B. The Complaint Fails to State a Claim Under 19 U.S.C. $ 1592(a)(1)(B). 

Defendant’s argument that it cannot be held liable for negligent or 
grossly negligent aiding and abetting under 19 U.S.C. § 1592(a)(1)(B) 
is supported by case law. Section 1592(a)(1) provides: 


(1) General rule. Without regard to whether the United States is 
or may be deprived of all or a portion of any lawful duty, tax, or 
fee thereby, no person, by fraud, gross negligence, or negligence— 


(A) may enter, introduce, or attempt to enter or introduce any 
merchandise into the commerce of the United States by 
means of— 


(i) any document or electronically transmitted data or in- 
formation, written or oral statement, or act which is 


material and false, or 


(ii) any omission which is material, or 
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(B) may aid or abet any other person to violate subparagraph (A). 


19 U.S.C. § 1592. In United States v. Hitachi America, Ltd., 172 F.3d 
1319 (Fed. Cir. 1999), the Court of Appeals for the Federal Circuit 
held that a Japanese manufacturer of subway cars could not be liable 
for negligent aiding and abetting under 19 U.S.C. § 1592. See id. at 
1336-38. The Federal Circuit based its holding on the principle that a 
claim of aiding and abetting requires knowledge or intent on the part 
of the offender. Jd. at 1338. The Federal Circuit reasoned that a neg- 
ligent offender could not legally aid and abet because the term “negli- 
gence” implies action without intent. Id. 


Although a literal reading of 19 U.S.C. § 1592(a) might at first 
blush suggest the possibility that a party can be found liable for 
negligently aiding or abetting negligence, any such interpretation 
would conflict with the generic requirement to show knowledge 
or intent to establish aiding or abetting liability and... is itself 
wholly without support and inconsistent with fundamental legal logic. 


Id. This Court is bound by the Federal Circuit’s holding. Thus, Defen- 
dant cannot be held liable for negligent aiding and abetting. More- 
over, while Hitachi addresses only negligence, it appears clear that 
the holding requires that any claim of aiding and abetting be based on 
actual knowledge or intent. See id. at 1337-38. Consequently, gross 
negligence, which is grounded on reckless disregard or inattention to 
consequences rather than actual knowledge or intent, cannot be a 
basis for liability under the statute. Thus, Defendant cannot be held 
liable for grossly negligent aiding and abetting. 

Therefore, as to this matter, the Complaint does not state a claim 
upon which relief can be granted, and Defendant’s motion to dismiss 
is granted. 


[he Government's Alleged Failure to Join an Indispensable Party 
Under USCIT Rule 19. 
Rule 19 of this court provides that: 

A person shall be joined as a party in the action if (1) in the person’s 
absence complete relief cannot be accorded among those already 
parties, or (2) the person claims an interest relating to the sub- 
ject of the action and is so situated that the disposition of the 
action in the person’s absence may (A) as a practical matter im- 
pair or impede the person’s ability to protect that interest, or (B) 
leave any of the persons already parties subject to a substantial 
risk of incurring double, multiple, or otherwise inconsistent obli- 
gations by reason of the claimed interest. 


USCIT R. 19(a). Courts follow a two-step analysis when determining 
whether a party is indispensable. See Institut Pasteur v. Cambridge 
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Biotech Corp. (In re Cambridge Biotech Corp.), 186 F.3d 1356, 1372 
(Fed. Cir. 1999). 


The first step requires the court to inquire under Rule 19(a) 
whether the party should be joined if feasible, i.e., is the party 
“necessary.” If the party is necessary ... but it is not feasible to join 
that party, the court proceeds to step two, set forth in Rule 19(b). 


In step two, the court weighs four factors or “interests” listed in 
Rule 19(b) “to determine whether, in equity and good conscience, the 
court should proceed without a party whose absence is compelled.” 


Id. (citations omitted). The burden of establishing indispensability 
rests with the moving party. See Tilyou v. Carroll, 92 Civ. 0750, 1992 
US. Dist. LEXIS 10204, at *14 (E.D.N.Y. June 30, 1992). If the mov- 
ing party cannot meet the threshold standard set forth in subsection 
(a)—that a party is necessary to a proceeding—then the court need 
not proceed to the second step and consider whether dismissal is re- 
quired. See Associated Dry Goods Corp. v. Towers Fin. Corp., 920 
F.2d 1121, 1123 (2d Cir. 1990). 

Defendant first argues that non-joinder of UPS will subject it to 
“double, multiple, or otherwise inconsistent obligations.” Courts in- 
terpret this language to mean “a double or otherwise inconsistent 
liability.” Pulitzer-Polster v. Pulitzer, 784 F.2d 1305, 1312 (5th Cir. 
1986) (citation omitted). However, Defendant merely restates the lan- 
guage of Rule 19(a)(2)(B) without attempting to establish more. Since 
Defendant posits no set of circumstances that could potentially give 
rise to the injury complained of, the Court finds that Defendant, as 
the moving party, has not satisfied its burden of persuasion. 

Defendant next argues that neither it nor the Government will be 
able to meet its burden of proof without the joinder of UPS. In sup- 
port of this claim, Defendant cites 19 U.S.C. § 1592(e)(3)-(4). Again, 
Defendant merely cites the statute without articulating how it ap- 
plies to joinder, or how the parties will be unable to sustain their 
burdens of proof. Nothing, of course, prevents Defendant from offer- 
ing pertinent and competent evidence with respect to the activities of 
UPS at the appropriate time. Therefore, the Court finds that Defen- 
dant, as the moving party, has not satisfied its burden of persuasion. 

Finally, Defendant argues that the Government failed to identify 
UPS as a party to be joined under USCIT R. 19(c). Rule 19(c) provides 
that “[a] pleading asserting a claim for relief shall state the names, if 
known to the pleader, of any persons as described in subdivision (a)(1)— 
(2) of this rule who are not joined, and the reason why they are not 
joined.” USCIT R. 19(c). Thus, an indispensable party that has not 
been joined in an action must be identified, and reasons given for 
non-joinder. However, as previously discussed, UPS is not an indis- 
pensable party that must be joined under Rule 19(a). Thus, there was 
no need for the Government to identify it as such under Rule 19(c). 
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As Defendant has not satisfied its burden of persuasion as to any of 
these arguments, its motion to dismiss for failure to join an indis- 
pensable party under USCIT R. 12(b)(6) is denied. 


CONCLUSION 


For the foregoing reasons, Defendant’s motion to dismiss under 
USCIT R. 12(b)(5) for failure to state a claim upon which relief can be 
granted pursuant to 19 U.S.C. § 1592(a)(1)(B) is granted, and in all 
other respects Defendant’s motion is denied. 


ORDER 


Upon careful consideration of all of the pleadings and papers filed 
herein, and for all of the foregoing reasons, it is hereby 

ORDERED that Action Products International, Inc.’s motion to dis- 
miss for failure to state a claim upon which relief can be granted 
under 19 U.S.C. § 1592(a)(1)(B) is granted; and it is further 

ORDERED that Action Products International, Inc.’s motion to dis- 
miss is, in all other respects, denied. 


(Slip Op. 01-22) 
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OPINION 


GOLDBERG, Judge: In this action, the Court reviews a challenge to 
the Department of Commerce’s (“Commerce”) final results for the 
fourth administrative review of the antidumping order covering ex- 
truded rubber from Malaysia. See Extruded Rubber Thread from 
Malaysia; Final Results of Antidumping Duty Administrative Review, 
63 Fed. Reg. 12,752 (March 16, 1998)(“Final Results”). The Final Re- 
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sults covered entries during the period of review (“POR”) October 1, 
1995, through September 30, 1996. 

Plaintiffs Heveafil Sdn. Bhd. and Filmax Sdn. Bhd. (“Heveafil”) and 
Plaintiff Filati Lastex Sdn. Bhd.(“Filati”) both argue that the Final 
Results were neither in accordance with law nor supported by sub- 
stantial evidence. 

The Court exercises jurisdiction over this matter pursuant to 28 
U.S.C. § 1581(c)(1994). The Court sustains in part and remands in 
part. 


x 
BACKGROUND 

On October 7, 1992, Commerce published an antidumping duty or- 
der on extruded rubber thread from Malaysia. See Antidumping Duty 
Order and Amendment of Final Determination of Sales at Less Than 
Fair Value: Extruded Rubber Thread from Malaysia, 57 Fed. Reg. 
46,150 (October 7, 1992). Heveafil and Filati are Malaysian producers 
of extruded rubber thread. At the request of Heveafil, Commerce ini- 
tiated the fourth administrative review on November 15, 1996. See 
Initiation of Antidumping and Countervailing Duty Administrative 
Reviews and Requests for Revocation in Part, 61 Fed. Reg. 58,513 
(November 15, 1996). 

On December 16, 1996, North American Extruded Rubber Thread, 
a U.S. producer of extruded rubber thread, requested that Commerce 
conduct a duty absorption study with regard to all respondents in the 
administrative review. See Def.’s App. for Def.’s Mem. in Opp’n to the 
Rule 56.2 Mot. for J. on the Agency R. Filed by Filati Lastex Sdn. 
Bhd. (“Commerce’s Filati App.”) at 3 (Letter of 12/16/96 from Peter 
Koenig to U.S. Sec. of Commerce). 

During the administrative review, Heveafil and Filati timely re- 
sponded to all of Commerce’s questionnaires and requests for infor- 
mation. Commerce conducted verification on Heveafil’s and Filati’s 
U.S. and Malaysian sales responses and both companies’ cost responses 
in July and August of 1997. On November 7, 1997, Commerce pub- 
lished the preliminary determination for the fourth review. See No- 
tice of Preliminary Results of Antidumping Duty Administrative Re- 
view: Extruded Rubber Thread From Malaysia, 62 Fed. Reg. 60,221 
(November 7, 1997)(“Preliminary Results”). In the Preliminary Re- 
sults, after finding that Heveafil failed verification, Commerce as- 
signed Filati a dumping margin of 36.36 percent and assigned Heveafil 
an adverse facts available dumping margin of 54.13 percent. See id. 

Commerce issued the Final Results on March 16, 1998. See 63 Fed. 
Reg. at 12,752. In the Final Results Commerce maintained its posi- 
tion with regard to the dumping margins. See id. at 12,753. Com- 
merce further determined that Heveafil and Filati would absorb the 
antidumping duties assessed on entries during the POR because they 
offered no evidence to rebut the presumption of duty absorption that 
attaches to positive dumping determinations. See id. at 12,757. 
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Il. 
STANDARD OF REVIEW 

The Court will sustain Commerce’s Final Results if they are sup- 
ported by substantial evidence on the record and are otherwise in 
accordance with law. See 19 U.S.C. § 1516(b)(1)(B)(1994). To deter- 
mine whether Commerce’s interpretation of a statute is in accor- 
dance with law, the Court applies the two-prong test set forth in Chev- 
ron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837 (1984). Chevron first directs the Court to determine “whether 
Congress has directly spoken to the precise question at issue.” See id. 
at 842. To do so, the Court must look to the statute’s text to ascertain 
“Congress's purpose and intent.” Timex V.1., Inc. v. United States, ___ 
Fed. Cir(T) __, __, 157 F.3d 879, 881 (1998) (citing Chevron, 467 U.S. 
at 842-43 & n.9). If the plain language of the statute is not disposi- 
tive, the Court must then consider the statute’s structure, canons of 
statutory interpretation, and legislative history. See id. at 882 (citing 
Dunn v. Commodity Futures Trading Comm’n, 519 U.S. 465, 470-80 
(1997); Chevron, 467 U.S. at 859-63; Oshkosh Truck Corp. v. United 
States, 123 F.3d 1477, 1481 (Fed. Cir. 1997)). If, after this analysis, 
Congress’s intent is unambiguous, the Court must give it effect. See id. 

If the statute is either silent or ambiguous on the question at issue, 
however, “the question for the court is whether the agency’s answer 
is based on a permissible construction of the statute.” Chevron, 467 
U.S. at 843 (footnote omitted). Thus, the second prong of the Chevron 
test directs the Court to consider the reasonableness of Commerce’s 
interpretation. See id. 

With respect to Commerce’s factual findings, the Court will uphold 
the agency’s factual findings if they are supported by substantial evi- 
dence. “Substantial evidence is something more than a ‘mere scin- 
tilla,’ and must be enough reasonably to support a conclusion.” 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 
F.Supp. 961, 966 (1986) (citations omitted), affd, 5 Fed. Cir. (T) 77, 
810 F.2d 1137 (1987). In applying this standard, courts must sustain 
Commerce’s factual determinations so long as they are reasonable 
and supported by the record as a whole, even if there is some evi- 
dence that detracts from the agency’s conclusions. See Atlantic Sugar, 
Ltd. v. United States, 2 Fed. Cir. (T) 130, 187, 744 F.2d 1556, 1563 
(1984). 


Ii. 


DISCUSSION 


A. Commerce’s Determination to Assign Heveafil a Dumping Margin 
Based on Facts Otherwise Available is Sustained. 


During an administrative review, Commerce must conduct a verifi- 
cation if it determines that “good cause” for verification exists. See 19 
C.F.R. § 353.36(a)(iv)(1994). After such verification, Commerce may 
decline to consider cost information provided by a respondent and use 
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facts otherwise available if the respondent fails to provide evidence 
supporting its reported information. See 19 U.S.C. §§ 1677e, 1677m(e 
1677m(i)(1994). 

Here, in conjunction with the fourth administrative review, Com- 
merce required Heveafil to provide information on cost of production 
(“COP”) and constructed value (“CV”). See Def.’s App. for Def.’s Mem. 
in Opp’n to the Rule 56.2 Mot. for J. upon the Agency R. Filed by 
Heveafil Sdn. Bhd. and Filmax Bhd. (“Commerce’s Heveafil App.”) at 
4 (Letter of 12/18/96 from Thomas F. Futtner to Walter J. 
Spak)(“Futtner Letter”). This information was necessary for Com- 
merce to make a dumping determination under the statute. See 19 
U.S.C. §§ 1677b(b)(1), 1677b(b)(3)(A), 1677b(e)( 1994). After examining 
the responses and determining that verification was necessary, Com- 
merce conducted verification on site in Malaysia. See Preliminar} 
Results, 62 Fed. Reg. at 60,221. 

leveafil disputes Commerce’s determination that it failed verifica- 
tion. See Br. of Pls. Heveafil Sdn. Bhd. and Filmax Sdn. Bhd, in Supp. 
of Their Mot. for J. Upon the Agency R. (“Heveafil Br.”) at 12-15 
Heveafil’s main challenge centers on Commerce’s treatment of its 
bill of materials (“BOMs”) evidence. See id. at 13-14. 

At verification, Commerce sought to examine, among other records, 
the BOMs that Heveafil claimed contained its cost information. 
Heveafil maintains that its BOM system records the combination of 
materials, and their corresponding per-unit costs, used in the produc- 
tion of particular types of rubber thread to ensure that Heveafil prod- 
ucts have a consistent quality. See Heveafil’s Br. at 12-15. Heveafil 
alleges that it maintained all of its BOMs in a computer database at 
its office in Malaysia. See id. 

In preparation for verification, Heveafil downloaded the relevant 
BOM onto a computer disk which was provided to Heveafil’s counsel 
in order to file a response to the antidumping questionnaire. See Pis. 

eveafil Sdn. And Filmax Sdn. Bhd.’s App. Pursuant to USCIT 
t.56.2(c)(1)(3) for Br. in Supp. of its Mot. for Summ. J. Upon the Agency 

(“Heveafil’s App.”) at 3 (Verification of Cost of Production (COP) 
and Constructed Value (CV) Data in the 1995-1996 Antidumping Duty 
Admin. Review of Extruded Rubber Thread from Malaysia (“Cost Veri 
fication Mem.”)). During verification, Commerce refused to examine 
a copy of the BOM that Heveafil had downloaded to a disk because it 
was not a document “generated in the ordinary course of business 
during the POR and located at the verification site.” See Cost Verifi- 
cation Memo. Heveafil first informed Commerce at the verification 
that the original BOMs had been purged from the computer system. 
See Final Results, 63 Fed. Reg. at 12,762. 

The Court finds that Commerce acted within its discretion in deter- 
mining that Heveafil failed verification. “Congress has implicitly del- 
egated to Commerce the latitude to derive verification procedures ad 
hoc.” See Micron Tech. Inc. v. United States, 117 F.3d 1386, 1396 (Fed. 
Cir. 1997); see also Floral Trade Council v. United States, 17 C.L.T. 
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392, 399, 822 F. Supp 766, 772 (1993)(“The decision to select a particu- 
lar method of verification rests solely within the agency’s sound dis- 
cretion.”). Further, the Court of International Trade has already ap- 
proved Commerce’s policy of rejecting verification documentation that 
was not generated “in the erdinary course of business.” Koenig & 
Bauer-Albert AG v. United States, 22 C.1.T. __, __, 15 FSupp.2d 834, 
845 (1998); see also AK Steel Corp. v. United States, 21 C.1.T.__,_, 
988 F.Supp. 594, 601 (1997). Here, the BOM offered by Heveafil was 
not generated within the ordinary course of business. See id. At best, 
it was an unauthenticated duplicate of a database which may have 
been generated within the ordinary course of business. Heveafil also 
offers no evidence demonstrating that it could not have maintained 
the BOM in its original state pending verification. See Heveafil Br., at 
12-15. 

Commerce, moreover, did not base its verification decision solely 
upon the BOM evidence. See Final Results, 63 Fed. Reg. at 12,762-63. 
Despite Heveafil’s claims to the contrary,' the record supports 
Commerce’s assertion that during verification it made an effort to 
verify Heveafil’s responses using alternative sources of documenta- 
tion. See Cost Verification Mem.; Final Results, 62 Fed. Reg. at 12,762 
(describing that the 1996 Budgeting Report was not presented in its 
entirety and that the partial Budgeting Report and inventory records 
could not be reconciled). 

Heveafil also challenges Commerce’s decision to reject the cost re- 
sponses in toto, after Heveafil failed verification of “product specific 
direct material costs.” See Heveafil Br. at 15. Although there are cir- 
cumstances in which Commerce must utilize “partial facts available,” 
there is no clear statutory guidance regulating such utilization. See 
Rautaruuki Oy v. United States, Slip Op. 98-112, 1998 WL 465219,*7 
(CIT Aug. 4, 1998) (finding that a Commerce determination to reject a 
respondent’s responses in their entirety is valid if decision is rea- 
soned and supported by the evidence). In the Final Results, Com- 
merce reasoned that its practice is “to reject a respondent’s submit- 
ted information in toto when flawed and unverifiable cost data ren- 
ders all price-to-price comparisons impossible.” 63 Fed. Reg. at 12,763. 

Heveafil argues that the unverified data was only one portion of the 
cost calculations. See Heveafil’s Br. at 15. Hypothetically accepting 
Heveafil’s argument does not carry the issue.” The costs that Heveafil 
argues could have been independently verified® make up only a por- 


n. in Opp’n to Their Rule 56.2 Mot 
t Commerce re » utilize 
ifil fails to offer any evidentiary 
ce tha ttempted to complete verification 
to do so. See Cx Verification Mem 
e should have used partial facts available only with respect to direct 
naterial « so fails because Heveafil did not exhaust administrative remedies. See 


28 U.S.C. § 2637(d)(1994): Asociacion Colombiana dé rtadores de Flores v. United States, 22 C.L.T., 6 


F.Supp.2d 865, 890 (1998). Here, Heveafil failed to argue the point in its administrative case brief. See Commerce's 


Heveafil App. at 12 (Lett 
Adm. Case Br 


f 12/17/1997 from Walter J. Spak and David E. Bond to William M. Daley (“Heveafil’s 


laims could have been verified include “direct labor costs, variable and fixed overhead 
ninistrative expenses, and financing expenses.” See Heveafil Br. at 15 
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tion of the COP and CV calculation. It is clear to the Court that un- 
verifiable product-specific direct material costs would prevent any 
meaningful accurate cost calculation. 


B. Commerce’s Determination to Assign Heveafil a Dumping Margin 
Using Adverse Inferences is Sustained. 

Heveafil challenges Commerce’s decision to utilize “adverse infer- 
ences” in assigning Heveafil a dumping margin. See Heveafil’s Br. at 
15-26. Commerce may only assign a dumping margin using adverse 
inferences if Commerce is unable to verify submitted data and the 
respondent fails to cooperate by “not acting to the best of its ability.” 
See 19 U.S.C. § 1677e(b) (1994). In the Final Results, Commerce ex- 
plained that Heveafil had not cooperated in the verification and failed 
to act to the best of its ability because (1) it had previous experience 
with antidumping reviews, (2) it possessed the data Commerce was 
unable to verify, and (3) it would benefit from its own lack of coopera- 
tion.* See 63 Fed. Reg. at 12,762. 

The Court finds that Commerce’s determination concerning 
Heveafil’s cooperation was in accordance with law and supported by 
substantial evidence. Although Heveafil personnel may have experi- 
enced some confusion as to whether the BOM would satisfy 
Commerce’s inquiry, such potential confusion does not excuse 
Heveafil’s improper preparation for the verification. Commerce in- 
formed Heveafil, far in advance of verification, that it wished to re- 
view all “source documents.” See Futtner Letter at G—5 (“Identify any 
source documents maintained in the normal course of business you 
have relied on in preparing your response, and specify the locations 
where such documents are maintained.”). Because the proffered BOM 
was at best a duplication of an original document, the Court finds 
that it is not a source document as it was never maintained in the 
ordinary course of business. 

The Court also agrees with Commerce that inasmuch as Heveafil 
has undergone verification in the past, it should have understood 
that a copy of the BOM was unacceptable as a source document. See 
Final Results, 63 Fed. Reg. at 12,762 (““Heveafil has participated in 
each of the prior reviews, as well as the original less than fair value 
(LTFV) investigation.”); Gourmet Equipment (Taiwan) Corp. v. United 
States, Slip Op. 00—78, 2000 WL 977369, *4 (CIT)(“Past participation 
may be relevant to notice, knowledge and reliance issues.”); accord 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof from France, et al.; Final Results of Antidumping Duty Ad- 
ministrative Reviews, 62 Fed. Reg. 2,081, 2088 (January 15, 1997) 
(considering past experience of a petitioner to be relevant to its ca- 
pacity to understand verification requirements in a subsequent review). 


* While the Court considers that benefiting from a lack of cooperation may be a valid indicator that ar 
dent failed to cooperate to the best of its ability, here there is no reliable direct evidence that Heveafil v 
intended to, benefit from not cooperating. See Final Results, 63 F teg. 1 52; Heveafil’s Br. at 20; Def em 
in Opp’n to the R. 56.2 Mot. for J. Upon the Agency R. Filed by eafil Sdn. Bhd. and Filmax Bhd. (“Commerce 
Heveafil Br.”) at 37 
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Additional evidence of Heveafil’s failure to act to the best of its 
ability is the fact that a full six months after Heveafil received notice 
about maintaining its source documents, it deleted the relevant BOM 
data from its computer system. See Heveafil Adm. Case Br. This evi- 
dence supports the determination that Heveafil did not cooperate to 
the best of its ability because after receiving notice from Commerce, 
it knew or should have known to maintain the source document. The 
Court finds that the foregoing evidence is substantial evidence in sup- 
port of Commerce’s determination. 


Commerce’s Selection of Hevea fl il’s Adverse Facts Av ailable Dump- 
nis Sustained 


‘inal Results Commerce assigned Heveafil a dumping mar- 

31 percent. In assigning this dumping margin, Commerce 
reasoned that the selected dumping margin is appropriate because, 
being the highest rate = a in a prior administrative review, it 
ractice ee in the rubber thread indus- 

try. ’ See Final Results, 63 Reg. at 12,763. 


reflects t he business pr 


Heveafil challenges (¢ ‘ommerce’ s selection of the 54.31 percent dump- 
ing margin on three grounds: (1) that Commerce failed to give Heveafil 
credit for its cooperation; (2) that the dumping margin was not ap- 
plied in conformance with past practice; and (3) that Commerce failed 
to corroborate its evidence; See Heveafil’s Br. at 22—27. All of Heveafil’s 
arguments fai 

Once it determines that it is appropriate to assign adverse facts 
available, Commerce has discretion in choosing a specific dumping 
margin. See 19 U S. C. §§ 1677e(b)(1)-(4)( 1994); Statement of Admin- 
istrative Action, P.L. 103-465, 103d C ong., 2d sess. 870, reprinted in 
1994 US.C.¢ ‘ALN 3773 (“SAA”). Commerce may use information from 
the petition, the original investigation, a previous review, or any other 
information on the record. See 19 U.S.C. §§ 1677e(b)(1)-(4). This dis- 
cretion is not without limit, however, as Commerce must corroborate 
the dumping margin that it selects. See id. at 870. 


1 
1 
i. 


4 
i 


Heveafil is correct that Commerce has assigned less adverse facts 
available in circumstances where it has determined that a respon- 
dent has been sufficiently “cooperative.” See e.g., Roller Chain, Other 
Than Bicycle From Japan: Preliminary Results and Partial Rescis- 
sion of Antidumping Duty Administrative Review, 63 Fed. Reg. 25,450 
25,453 (May 8, 1998)(“Roller Chain”). The Court is of the opinion, 
however, that these previous policy choices do not legally constrain 
Commerce to assign Heveafil a more advantageous dumping margin here. 

Most importantly, Commerce did not conclude that Heveafil offered 
sufficient cooperation. See Final Results, 63 Fed. Reg. at 12,763; cf. 
Roller Chain, 63 Fed. Reg. at 25,454. Although Heveafil may be able 
to offer some evidence supporting the contention that it cooperated,® 


Heveafil claims that it “ tially cooperated in this review and has a history of cooperating in-the 
riginal antidumping investiga and the last three administrative reviews.” See Heveafil Br. at 22. Yet Heveafil 
offers no evidence or citation to support its contention. See id 
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Commerce has provided sufficient evidence demonstrating that 
Heveafil did not cooperate in verification. See Final Results, 63 Fed. 
Reg. at 12,763; see supra, § B. 

Heveafil next argues that Commerce applied its adverse inference 
methodology in an inconsistent manner vis d vis Heveafil and a re- 
spondent in the third review, Rubberflex. See Heveafil Br., at 23-24. 
Assuming arguendo that this is true, Heveafil offers no legal rule 
informing how Commerce is constrained in applying adverse facts 
available to respondents that may be similarly situated. See id. With- 
out such guidance, the Court declines the invitation to make new law. 

Finally, Commerce has corroborated the dumping margin within 
the meaning of the statute. The SAA states that corroboration “means 
that the agencies will satisfy themselves that the secondary informa- 
tion to be used has probative value.” SAA at 870. Here, Commerce 
reasoned that the 54.31 percent dumping margin is appropriate, as 
the highest rate calculated in a prior administrative review of this 
proceeding, because it “reflects the business practices occurring in 
the rubber thread industry.” See Final Results, 63 Fed. Reg. at 12,763. 
Although the Court considers this reasoning to be less than compre- 
hensive, past industry dumping margins do have probative value as 
indicators of present industry practices.° See, e.g., D&L Supply Co. v. 
United States, 113 F.3d 1,220, 1,223 (Fed. Cir. 1997). Therefore the 
Court concludes that Commerce has successfully corroborated the 
dumping margin. . 


D. Commerce’s Determination Regarding Heveafil and Filati’s Duty 
Absorption is Remanded. 


A duty absorption inquiry evaluates whether a respondent, or U.S. 
affiliate, internalizes an assessed duty instead of passing it on to the 
first unaffiliated U.S. purchaser as a higher price. See 19 U.S.C. § 
1675(a)(4)(1994). The statute mandates that Commerce conduct a duty 
absorption inquiry upon request and report its findings to the Inter- 
national Trade Commission. See id. Filati and Heveafil argue that in 
evaluating duty absorption in this case, Commerce applied an errone- 
ous methodology, and that the determination is therefore not sup- 
ported by substantial evidence. See Br. of Pl. Filati Lastex Sdn. Bhd. 
in Support of its Mot. for J. Upon the Agency R. (“Filati Br.”) at 13-16; 
Heveafil Br. at 29-32. 

The Court declines to reach the question of the legality of 
Commerce’s duty absorption methodology. Rather, the Court finds 


6 5] ] } } er } t f 
Heveafil argues that Rubfil’s rate is not probative because Rubfil is a much mpany than Heveafil 
with fewer sales in the United States. See Heveafil’s Br. at 27-28. The Cou 


v agree with 
Heveafil that the size of a particular respondent or the size of its U.S. sales, alo ire dispos is to the 
probative nature of a selected dumping margin. Likewise, despite Heveafil’s protestations to the contrary, 
Borden, Inc., v. United States, 22 C.LT. 4F.Supp.2d 1,221, 1,247 (1998) does not control the corroboration 


analysis here. After stating that Commerce cannot apply a dumping margin u x “information which has beer 
thoroughly discredited,” th orden court found that the margin selected by Commerce was not shown to be 


reliable. See id. Here, the plaintiff has not presented any evidence demonstrating that the 


selected dumping 
margin was “thoroughly discredited.” Furt ore, in Borden the court made a point of distinguishing rates 
which might be probative to high end versus low end producers. See id. at 1,247. Here, there is no evidence that 
supports such a distinction 
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that Commerce did not have the statutory authority to conduct a 
duty absorption inquiry. The Court of International Trade has previ- 
ously addressed the issue of whether Commerce may conduct duty 
absorption inquiries of antidumping orders issued before January 1, 
1995. See SKF USA Inc. v. United States, 24 C.1.T.__,__, 94 FSupp.2d 
1351, 1857-59 (2000); FAG Italia S.P.A. v. United States, Slip. Op. 00— 
82, 2000 WL 978462, * 4 (CIT 2000). The Court has determined that 
any antidumping duty order published before January 1, 1995,’ is a 
“transition order” under the statue. See 19 U.S.C. 1675(c)(6)(D)(1994); 
SKF, 94 F.Supp.2d at 1357. The court in SKF, however, also held that 
the January 1, 1995 issue date deemed by § 1675(c)(6)(D) was inappli- 
cable to the transition order at issue because § 1675(c)(6)(D) “specifi- 
cally applies such a date ‘[flor purposes of sunset reviews, rather than 
for duty absorption inquires under subsection (a).” See SKF, 94 
F.Supp.2d at 1357. 

In this case, the antidumping order was published on October 7, 
1992. Because the order was published before January 1, 1995, and 
because the duty absorption inquiry in this case is substantially iden- 
tical to that at issue in SKF, the Court adheres to the reasoning of 
SKF. 94 F.Supp.2d at 1,357-59. Therefore, the issue is remanded to 
Commerce for action in conformance with the holding of SKF. See id. 


E. Commerce’s Determination of Filati’s Constructed Export Price 


Sales is Sustained. 

Filati claims that Commerce improperly considered sales it made 
to unaffiliated U.S. customers as constructed export price (“CEP”) 
sales when it should have treated them as export price (“EP”) sales. 
See Filati Br. at 7-12. 

Commerce’s policy has been to consider sales to be EP sales if: 


(1) The merchandise in question was shipped directly from the 
manufacturer to the unrelated buyer, without being introduced 
into the inventory of the related shipping agent; (2) direct shipment 
from the manufacturer to the unrelated buyers was the custom- 
ary commercial channel for sales of this merchandise between 
the parties involved; and (3) the related selling agent in the United 
States acted only as a processor of sales-related documentation 
and a communication link with the unrelated U.S. buyers. 


Certain Corrosion-Resistant Carbon Flat Products From Korea, 61 
Fed. Reg. 18,547, 18,551 (April 26, 1996). Filati claims that its sales 
met these requirements. See Filati Br. at 7-12. Commerce claims 
that they did not. See Def.’s Mem. in Opp’n to the Rule 56.2 Mot. for 
J. Upon the Agency R. Filed by Filati Lastex Sdn. Bhd. (“Commerce’s 
Filati Br.”) at 19-25. 

The Court agrees with Commerce. The record evidence is suffi- 


: January 1, 1995 is the date that the World Trade Organization Agreement entered into force in the United 
States. See 19 U.S.C. § 3511(b) & n. (1994)(Proclamation No. 6780 para. 2 (March 23, 1995), in 60 Fed. Reg. 15,845) 
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cient to support Commerce’s determination. Filati does point to some 
evidence that supports its position that Filati’s U.S. affiliate operated 
as no more than a “paper pusher.” See Filati Br. at 9 (citing PI. Filati 
Lastex Sdn. Bhd.’s App. Pursuant to USCIT 56.2(c)(1)(3) for Br. in 
Supp. of its Mot. for Summ. J. Upon the Agency R. (“Filati App.”) at 8 
(Letter of 12/22/97 from Walter J. Spak and Richard G. King to Will- 
iam M. Daley). Any single piece of evidence, however, does not con- 
trol Commerce’s inquiry. See Atlantic Sugar, 744 F.2d at 1563. 

In the Final Results Commerce presented substantial evidence sup- 
porting its determination that Filati’s U.S. affiliate performed func- 
tions that went beyond a simple processor of sales related documen- 
tation and as a communication link with the unrelated U.S. buyers. 
See Final Results, 63 Fed. Reg. at 12,759. Most importantly, Com- 
merce established that Filati admitted that its U.S. affiliate negoti- 
ated the terms of sale. See id. (“[Filati’s] U.S. affiliate makes the 
initial contact with the U.S. customer, negotiates terms of sale, con- 
tacts Filati to arrange for production and shipment of the container 
to the United States, and issues the final invoice to, and collects pay- 
ment from, the customer.” (citing Def.’s App. for Def.’s Mem. in Opp’n 
to the R. 56.2 Mot. for J. upon the Agency R. Filed by Filati Lastex 
Sdn. Bhd. (“Commerce’s Filati App.”) at 4 (Letter of 2/20/97 from Walter 
J. Spak, William J. Clinton and Richard G. King to William Daley 
(“Letter of 2/20/97”) at A-9, A-10). All of these sales-related activities, 
most importantly the evidence of price negotiation, go beyond mere 
paper pushing. See U.S. Steel Group B A Unit of USX Corp. v. United 
States, 22 C.1.T.__, __, 15 FSupp.2d 892, 903 (1998) rev’d on other 
grounds, 225 F.3d 1284) (Fed. Cir. 2000) (U.S. affiliate’s role in nego- 
tiating prices pushed the “sale over the edge into the CEP rather 
than the EP category.”). 

In challenging Commerce’s determination, Filati claims that Com- 
merce should not be allowed to change its position regarding EP sales 
from prior review periods when it relies on a factual record that is 
substantially the same. See Filati Br. at 9-11. Filati fails to recognize, 
however, that this is a record filled with contradictions. For example, 
there is record evidence that Filati’s U.S. affiliate did negotiate for 
price, see Letter of 2/20/97, at A-9, A-10, and there is record evidence 
that Filati’s affiliate did not negotiate for price. See Filati’s App. at 5 
(U.S. Sales Verification, Exh. 5, Fiche 131, Frames 1-15). In such a 
situation, the Court finds it reasonable that Commerce might treat 
conflicting information differently during different periods of review.® 


F. Commerce’s Determination to Deny Filati a CEP Offset is Sustained. 

In the Final Results Commerce refused to grant Filati a CEP offset 
based upon Filati (USA)’s selling functions. See 63 Fed. Reg. at 12,754. 
Commerce reasoned that Filati’s CEP sales were at the same level of 
trade as Filati’s home market sales. See id. Filati challenges this 


Filati has also failed to supply any support for its contention that Commerce is prohibited from changing 


1 position based on the same evidence. See Filati Br. at 7-12; Filati’s R. Br. at 1-4 
k 
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decision, arguing that in denying Filati an EP classification, see supra 
§ E., Commerce found that Filati (USA) performed “significant” sell- 
ing functions yet incompatibly failed to find a difference in the level of 
trade between Filati’s home market and CEP channels. See Filati Br. 
at 12. Commerce claims that the Court should not reach the merits of 
this issue because Filati failed to exhaust administrative remedies. 
See Commerce’s Filati Br. at 26-27. The Court agrees with Commerce. 

It is a basic tenet of administrative law, and the jurisprudence of 
the Court of International Trade, that courts have the power to re- 
quire exhaustion of administrative remedies. See 28 U.S.C. 
§ 2637(d)(1994); Unemployment Compensation Commission of Terri- 
tory of Alaska v. Aragan, 329 U.S. 1438, 155 (1946); Wirth Limited v. 
United States,22C.1.T.__,__,5 F. Supp.2d 968, 983 (1998); Bethlehem 
Steel Corp. v. United States, 22 C.I.T.,__, __, 27 F. Supp.2d 201, 208 
(1998). 

In this case, after Commerce determined in the Preliminary Re- 
sults not to grant Filati a CEP offset, Filati failed to object to 
Commerce’s determination within the contemplated administrative 
structure. See e.g., Commerce's Filati App. at 9 (Letter of 12/17/97 
from Walter J. Spak and Richard G. King to William M. Daley (attach- 
ing Filati’s case brief)). 

It is true that the Court may proceed to the merits even if a party 
has failed to exhaust administrative remedies. See, e.g., Manifattura 
Emmepi S.p.A. v. United States, 16 C.1.T. 619, 621 & n.3, 799 F.Supp. 
110, 113 & n.3 (1992). Here, however, the Court does not see cause for 
taking exception.® 


G. Commerce’s Comparison of Filati’s U.S. Sales to First Quality Home 
Market Sales is Sustained. 


Filati challenges Commerce’s decision to exclude Filati’s second- 
quality home market sales for purposes of cost comparison. See Filati’s 
Br. at 16-18. Filati argues that such a decision impermissibly leads to 
a comparison of Filati’s first and second quality U.S. sales to only 
Filati’s first quality normal value (“NV”) sales. See id. 

Under the statute, Commerce bases NV on “the price at which the 
foreign like product is first sold (or in the absence of sale, offered for 
sale) for consumption in the exporting country, in the usual commer- 
cial qualities, and in the ordinary course of trade and, at the same 
level of trade as the export price or constructed export price....” 19 
U.S.C. § 1677b(a)(1)(B)G)(1994) (emphasis added). The statute expressly 
considers two types of sales to be outside the ordinary course of trade: 
sales below the cost of production, and sales between affiliated per- 
sons where the value does not fairly reflect the amount usually re- 


’ Filati argues that the Court should proceed to the merits despite it 1dministrative 
1edies because “it would have been futile for Filati to have rai e issue in itS case brief,” and because th 
issue is purely legal. See Pl. Filati Lastex Sdn Bhd.’s Reply Br. to Def.’s Mem. ir pI he Mot. of Pl. Filati 
Lastex Sdn. Bhd. for J. Upon the Agency R. (“Filati Reply : "} nothing to suggest 
besides Filati’s bare words, that an argument Filati 


made during the administrative process would have been 


futile. Further, the inquiry is not purely legal since the CEP offset may have t 


sranted if Filati was able to 
point to record evidence that the selling functions were different 
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flected in sales of merchandise under consideration. See 19 U.S.C. 
§§ 1677(15)(A),(B)(1994). 

In the Final Results, after Commerce determined that the subject 
home market sales were both below the cost of production and in 
small quantity, it complied with the law in refusing to consider such 
sales in a cost analysis because they were outside the ordinary course 
of trade. See 19 U.S.C. § 1677b(a)(1)(B)(i); Final Results, 63 Fed. Reg. 
at 12,757. 

Filati does not challenge Commerce’s determination that the sales 
were made below the cost of production. See Filati Br. at 16-18. Rather, 
Filati argues that although Commerce may disregard below-cost sales, 
it should not do so if such sales represent obsolete or end-of-model- 
year merchandise. See id. at 17 (citing SAA at 833).'° Filati’s argu- 
ment fails, however, because Commerce did not conclude, and the 
Court does not now find, that the sales at issue represented obsolete 
or end-of-model year merchandise. See Final Results, 63 Fed. Reg. at 
12,755, 12,757. Filati’s claim that the merchandise was of limited quan- 
tity does not make it obsolete or end-of-model year, or worthy of some 
analogous classification. See SAA at 833. The only evidence Filati 
offers — that three of the four invoices were created during end of 
year stock inventory, see Filati Br. at 17 — certainly does not control 
Commerce’s classification. See Atlantic Sugar, 744 F.2d at 1,563 (ex- 
plaining that courts examine evidentiary record as a whole, not just 
isolated evidence). Further, the SAA provision cited by Filati is clearly 
discretionary. See SAA 833 (“[I]n some cases, below-cost sales may be 
used .. ..”). Accordingly, the Court sustains Commerce’s determina- 
tion in this regard. 


H. Commerce’s Determination Regarding Filati’s Second Quality Be- 
low Cost Sales and Constructed Value Calculation is Sustained 


In the Final Results, Commerce declined to consider Filati’s second 
quality below-cost sales in its calculation of CV profit. See 63 Fed. 
Reg. at 12,752. Commerce reasoned that these sales failed the cost 
test, and thus were outside the ordinary course of trade. See id. Filati 
challenges the decision, claiming that the sales should not be consid- 
ered outside the ordinary course of trade, because they are analogous 
to obsolete or year-end sales. See Filati Br. at 18, (citing 19 U.S.C. 
§ 1677b(b)(1)(1994) (“[S]uch sales may be disregarded in the determi- 
nation of normal value.”) (emphasis added). 

The Court sustains Commerce’s determination as to the treatment 
of second-quality below-cost sales in the calculation of CV profit. 
Commerce’s decision is based on its determination that the sales in 
question were outside the ordinary course of trade. As with NV calcu- 


‘{I]n some cases, below-cost sales may be used to determine normal v 
odel-year merchandise. Such merchandise is often sold at less than cost 
wy of the Trade Act of 1974. It is appropriate to use these sales as the bas 
thandise exported to the United States is similarly obsolete or « 
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lation, described in detail supra, § G., Commerce has the discretion 
to decide whether it will use sales outside the ordinary course of 
trade in a CV calculation. See 19 U.S.C. §§ 1677b(b)(1), 
1677b(e)(2)(A)(1994). Filati has not offered any evidence that Com- 
merce abused its discretion in not considering the below cost sales 
here. See Filati Br. at 18-19; Filati Reply Br. at 11-12. Therefore, 
Commerce’s determination in this respect is sustained. 


I. Commerce’s Determination Not to Utilize Filati’s Reported Cost 
Data is Sustained. 


Filati challenges Commerce’s determination not to accept the cost 
data it originally offered. See Filati Br. at 19-26. Instead of accepting 
Filati’s reported numbers, Commerce required Filati to provide its 
average per-unit standard costs for each product, its POR production 
(first and second quarter) for each product, and variances. See Final 
Results, 63 Fed. Reg. at 12,760-61; Filati’s Br. at 19, 20. Filati argues 
that Commerce erred by rejecting its reported data because Com- 
merce must accept data that is in accordance with accounting norms, 
reasonable and not distortive. See Filati Br. at 24. 

It is established Commerce practice to accept a respondent’s cost 
data when it represents a respondent’s normal records, is consistent 
with accounting norms, and is not distortive. See 19 U.S.C. 
1677b(f)(1)(A)(1994);" see, e.g., Final Determination of Sales at Less 
Than Fair Value: Furfuryl Alcohol from South Africa, 60 Fed. Reg. 
22,550, 22,556 (May 8, 1995); SAA 834-35. Here, Commerce accepts 
that the data was consistent with accounting norms and was not 
distortive, but Commerce refuses to accept that the reported data 
was part of Filati’s “normal records.” See Final Results, 63 Fed. Reg. 
at 12,760-61; Commerce’s Filati Br. at 39. 

The Court agrees with Commerce. The record demonstrates that 
Filati admitted that its original cost response was “adapted” or al- 
tered for purposes of responding to Commerce’s questionnaire. See 
Commerce's Filati App. at D—24 (Letter of 04/12/97 from Walter J. 
Spak and Richard G. King to William M. Daley) (“For purposes of this 
response, we have adapted this standard cost accounting system to 
calculate the reported cost of manufacture.”). Moreover, Filati con- 
cedes this point in its brief. See Filati’s Br. at 19, 21. As such, Com- 
merce acted in accordance with law when it decided that such data 
did not represent Filati’s normal records. See Furfuryl, 60 Fed. Reg. 
at 22,556. Thus, Commerce’s determination in this regard is sustained. 


J. Commerce’s Determination to Deny Filati an Offset to Indirect Sell- 
ing Expenses Related to Cash Deposits is Sustained. 

Filati challenges Commerce’s decision to deny an offset to U.S. in- 

direct selling expenses to account for the opportunity cost associated 


' The SAA requires that Commerce “consider whether the producer historically used its submitted cost 


illocation methods to’ compute the cost of the subject merchandise prior to the investigation or review and in the 
r se of its business operation.” SAA at 835 (emphasis added) 
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with financing cash deposits of antidumping and countervailing du- 
ties. See Filati Br. at 26-30. Filati claims that in the past Commerce 
allowed such an offset.and that Commerce has recently changed its 
position without adequate explanation. See id. 

Filati is correet that in the past Commerce has allowed such off- 
sets. See Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof from France, et al., 62 Fed. Reg. 54,043, 54,079 
(October 17, 1997) (detailing past practice). Commerce changed its 
position, however, in 1997. See id. (explaining change in policy). 

The Court is satisfied that Commerce has adequately explained its 
change in position,” and that the current position is reasonable un- 
der the statute. See 19 U.S.C. § 1677a(d)(1)(1994); SAA at 823; Final 
Results, 63 Fed. Reg. at 12,758. The statute does not define “indirect 
selling expenses.” See 19 U.S.C. § 1677a(d)(1). Thus, the Court re- 
views Commerce’s interpretation of this term with appropriate Chev- 
ron deference. See 467 U.S. at 843. 

It is reasonable for Commerce to take the position, in conformance 
with the Court of International Trade’s decision in NTN Bearing, that 
“financing expenses incurred on antidumping duty cash deposits are 
not the inevitable consequence of the antidumping duty order.” NT'N 
Bearing, 104 F.Supp.2d at 138. Such a position is reasonable because 
the finance expense associated with cash deposits is truly not an in- 
evitable consequence of an antidumping order. Cf, Daewoo Elecs. Co., 
Ltd. v. United States, 13 C.1.T. 253, 270, 712 F.Supp. 931, 947-48 
(1989) (legal fees were inevitable consequence of antidumping order); 
rev'd on other grounds, 6 F.3d 1511 (Fed. Cir. 1993), cert. denied, 512 
U.S. 1204 (1994). A finance expense is not inevitable because a re- 
spondent may choose to pay the cash deposit through a variety of 
means. Just as a consumer can decide not to incur credit card finance 
charges by paying cash, a respondent has the choice to fund the cash 
deposits through various means. 


K. Commerce’s Determination Regarding Filati’s Normal Value Cal- 
culation is Sustained. 

Filati claims that Commerce acted outside of the law in applying 
the novel NV calculation method set forth by the Federal Circuit to 
the review after the closure of the agency briefing period. See Filati’s 
Br. at 30—33. The Federal Circuit opinion at issue is Cemex v. United 
States, 133 F.3d 897 (Fed. Cir. 1998). In Cemex, the Federal Circuit 
instructed Commerce to base NV on home market sales of similar 
merchandise rather than proceeding to CV. See id. Filati does not 
dispute Commerce’s duty to apply the NV methodology outlined in 
Cemex. See Filati Br. at 30-33; Filati’s Reply. Br. at 17-18. Rather, 
Filati argues that it was never given notice or opportunity to com- 
ment on the new methodology. See Filati Br. at 30. 


It is well established that Commerce may change its position as long as it provides adequate explanation 
for such a change. See NTN Bearing Corp. of America v. United States, 24 C.1.T. , _, 104 FSupp.2d 110, 138 


2000) (citing Timken Co. v. United States, 21 C.L.T , 989 F.Supp. 234, 250 (1997 
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It is the Court’s opinion that Commerce did proceed improperly. In 
the interest of fairness Commerce should have allowed Filati the op- 
portunity to comment on the application of the Cemex methodology. 
See, e.g., Sigma Corp. v. United States, 17 CIT 1,288, 1,308, 841 F.Supp. 
1,255, 1,267 (1993)(“[I]t goes against all fairness for Commerce to say 
one thing in the preliminary results and then to have plaintiffs rely 
on this fact and not argue its case any further.”). 

Such an error, however, is harmless. See Intercargo Ins. Co. v. United 
States, 83 F.3d 391, 394 (Fed. Cir. 1996) (applying harmless error 
principle to review of agency action). The Court, on the record before 
it, does not see that Commerce could have applied the Cemex meth- 
odology any differently than it did. Cemex compelled Commerce to 
calculate NV using similar merchandise. See 133 F.3d at 902—04. Filati 
does not now claim that Commerce applied the methodology incor- 
rectly, or that Commerce did not have the benefit of relevant evi- 
dence. See Filati’s Br. at 30-33; Filati’s Reply Br. at 17-18. Thus, the 
Court deems the error to be harmless and sustains Commerce’s de- 
termination on this issue. See Intercargo, 83 F.3d at 394. 


IV. 
CONCLUSION 
For the foregoing reasons, The Court sustains in part and remands 
in part. A separate Order will be entered accordingly. 


(Slip Op. 01-23) 


HEVEAFIL SDN. BuD., AND FILAtTI LASTEX SDN. BHD., PLAINTIFFS 
v. THE UNITED STATES, DEFENDANT 


Court No. 98—04—00908 
(Dated February 28, 2001) 
ORDER 


GOLDBERG, Judge: Upon consideration of the plaintiffs’ motion for 
judgment on the agency record and briefs in support of said motion, 
defendant’s briefs in opposition to plaintiffs’ motion, upon all other 
papers and proceedings had herein, and upon due deliberation; it is 
hereby 

ORDERED that the Commerce Department’s (“Commerce”) deci- 
sion in Extruded Rubber Thread from Malaysia; Final Results of An- 
tidumping Duty Administrative Review, 63 Fed. Reg. 12,752 (March 
16, 1998)(“Final Results”) to assign Heveafil Sdn. Bhd. (“Heveafil”) a 
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dumping margin using facts otherwise available and adverse infer- 
ences is sustained. The specific dumping margin selected for Heveafil 
by Commerce is sustained. Commerce’s decisions in the Final Re- 
sults regarding Filati Lastex Sdn. Bhd.’s (“Filati”) constructed export 
price sales, constructed export price offset, comparison between U.S. 
sales and first quality home market sales, constructed value calcula- 
tion, reported cost data, offset to indirect selling expenses and nor- 
mal value calculation are also sustained; 

ORDERED that Commerce’s decision in the Final Results regard- 
ing Heveafil and Filati’s duty absorption is remanded; and that upon 
remand Commerce shall conduct a duty absorption inquiry in con- 
formance with the Court’s opinion in Heveafil Sdn. Bhd., and Filati 
Lastex Sdn. Bhd. v. United States, No. 98—04—00908, Slip Op. 01-22 
(CIT February 27, 2001); 

ORDERED that Commerce shall, within thirty (30) days of the date 
of this Order, issue a remand determination in accordance with the 
instructions provided herein. 
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